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Jack Rodack [hereinafter “Appellant”] appeals to the Secretary of State from a decision of the

Office of Administrative Hearings that revoked Appellant’s notary public commission and denied a renewal

of the same. 

Appellant submitted a Memorandum of Appeal objecting to the determination below.

Respondent submitted a Memorandum in Opposition.

ISSUE 

This appeal considers whether the Office of Administrative Hearings committed error in determining

that Appellant’s notary public commission should be revoked pursuant to Executive Law § 130. 

Specifically, the question is whether the appointment of a notary public is revoked as a matter of law upon

the conviction of a felony.
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FINDINGS OF FACT

Appellant was commissioned as a notary public for the two-year period beginning on January 26,

1998 and ending on January 26, 2000.  In anticipation of the lapse of his commission, Appellant filed a

renewal application on or about November 26, 1999.  On this application, Appellant falsely answered

“No” to the question: “Since your last application, have you been convicted of a crime or offense (not a

minor traffic violation) . . . in this state or elsewhere?”   

The Respondent issued a denial to Appellant’s renewal application on January 14, 2000, which

resulted in a hearing regarding not only the denial but also the revocation of Appellant’s status as a notary

public.  The Respondent based the application denial upon information of Appellant’s conduct subsequent

to his commissioning on January 26, 1998.  Appellant had several convictions between January 1998 to

November 1999, including the conviction of a Class ‘D’ Felony on November 24, 1998.   In light of the

felony conviction and the facts stated above, Judge Kernan, Administrative Law Judge, revoked

Appellant’s notary public commission and denied its renewal in accordance with Executive Law § 130.

OPINION

Judge Kernan’s determination was fair and accurate in regard to the issues presented at the

administrative hearing.  However, the issues presented failed to properly address applicable law.  The

appeal focuses on the revocation of a license.  What is at issue, however, is the automatic vacating of the

commission of a notary public upon the conviction of a felony.   According to Public Officers Law § 30

(1)(e) and Executive Law § 130, the Secretary of State has no discretion in this matter.  Pursuant to Public

Officers Law § 30 (1)(e), a state office is vacant when the holder of the office is convicted of a felony. 



1Criminal Procedure Law § 60.60 (1).
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Furthermore, Executive Law § 130 plainly states that, “[N]o person shall be appointed as a notary public

under this article who has been convicted, in this state or any other state or territory, of a felony . . .,” with

exception to those who received an executive pardon or a certificate of good conduct.  

It is undisputed that Appellant was convicted of a felony.  This alone disqualifies Appellant from

holding the office of notary public.  Absent a certificate of good conduct, Appellant cannot be further

considered for a re-application.  Appellant fails to offer such certificate.  As of November 24, 1998, the

Appellant, as a matter of law, vacated his public office.  Public Officers Law § 30 (1)(e); Executive Law §

130.

Moreover, Appellant’s claim lacks merit.  Appellant alleges that Respondent failed to prove

specific conviction dates.  However, Respondent introduced three separate certifications of conviction from

the Suffolk County Clerk, which were appropriately admitted into evidence by Judge Kernan in

accordance with CPLR § 4540 (b).  Such certifications constitute “presumptive evidence of the facts stated

in such certificate.”1  Furthermore, under the controlling law, the actual day of the conviction for a felony is

irrelevant.  The mere fact of a felony conviction precludes Appellant from holding the position of a notary

public.

Appellant further argues that Respondent failed to comply with State Administrative Procedure Act

(SAPA) § 401 (4) by turning over the certificates of conviction on the day of the hearing instead of seven

days prior to the hearing.  However, Respondent did not have the certificates of conviction until the day
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before the hearing.  Therefore, in accordance with SAPA § 401 (4), Respondent supplemented his initial

disclosure as soon as possible, which was the day of the hearing, but, in any event,  it should be noted that

SAPA § 401 ( 4) does not apply in the case of vacating an office after felony conviction.

Lastly, Appellant claims a violation to his right to due process, alleging lack of notice and

opportunity to be heard.  There is no merit to this argument.  Appellant was given the opportunity by Judge

Kernan to submit a letter addressing the “sole issue” of whether there was any fraud, error, inconsistency or

incompleteness in regard to two of the certificates of conviction, including the felony conviction dated

November 24, 1998.  Appellant submitted his argument, which was followed by a reply from Respondent. 

Appellant then rebutted Respondent’s letter resulting in a subsequent communication from Respondent.

Clearly, Appellant was given the opportunity to be heard during the series of  post-hearing communications. 

As for Appellant’s contention of prejudice resulting from Respondent’s correspondence, there is no

evidence in the record to support such an allegation.  Regardless, Appellant’s commission as notary public

ended on the day he was convicted of a felony.  I cannot “rightfully blind” myself to the fact that the law

states a public office is vacated upon the conviction of a felony. 

DETERMINATION

The order of Judge Kernan is vacated in part and affirmed in part.  The Appellant’s notary public

commission was vacated by his felony conviction as a matter of law.  There is no discretion to allow

Appellant to continue holding the public office and no hearing involving that issue is warranted.  Appellant’s

application for renewal of a notary public commission for the period beginning January 26, 2000 is denied
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in accordance with this opinion.  Pursuant to the order of Judge Kernan, Appellant is directed to send his

notary public identification card to the Department of State, Division of Licensing Services. The decision of

the Administrative Law Judge, as modified by this opinion, is affirmed.

So ordered on:

________________________________
Alexander F. Treadwell
Secretary of State


