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The Department of State, Divison of Licensang Services [hereinafter “Appellant”] is gppeding the
decison of the Office of Adminigrative Hearings dismissing the complaint filed againg the Respondent, Mr.
Joseph.

I E

This apped congders whether the Office of Adminidrative Hearings committed error in dismissng
acomplant for violation of Red Property Law § 442-h(3). Specificdly, the question iswhether a
supervising broker can be held liable for aviolation of the law by a subordinate if the broker had no actua
knowledge of the subordinat€e s violation.

FINDINGS OF FACT

For the purpose of thisopinion, the findings of fact in the decison of the Office of Adminigtrative
Hearings are adopted in full.

OPINION AND CONCLUSIONS OF LAW

The factsin this case are undisputed.! The respondent is a representative real estate broker for
Century 21 Hometown Realty/Keith A. Joseph Redty Co. An agent of the Respondent solicited alisting
from a homeowner on the Kings County cease and desist list in violation of 19 NYCRR 175.17(c)(2).

The respondent did not attend the administrative hearing, nor file amemorandum in opposition
to the Appellants apped; therefore, the facts as submitted by the Appellant have not been disputed.



After ahearing, a which the Respondent failed to appesar, the Adminigtrative Law Judge dismissed
the complaint. Judge Schneier opined that the Respondent cannot be held vicarioudy liable for the making
of the phone call by his subordinate. | disagree. The Court of Appedls has ruled that a broker/owner can
be held ligble for the actions of higher subordinates and may be sanctioned for any legd violations of
employees, S0 long as the sanction does not include license suspension or revocation. Roberts Red Edtate
Inc., et d., v. New York State Department of State, Division of Licensing Services, 80 N.Y.2d 116
(1992).

Roberts does not mandate that sanctions be brought, but stands only for the proposition that
sanctions, other that suspension or revocation, can be levied againgt abroker for hisher subordinates
violaions of Red Property Law.

DETERMINATION

The determination of the Adminigtrative Law Judge is set asde and the matter is remanded for
further congderation not inconsstent with this opinion. In light of the Roberts decison, the adminidrative
tribuna should consder dl rdevant information in determining what sanctions, if any, should be levied.

So ordered on:

Alexander F. Treadwdl
Secretary of State



