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BERNARD M. MITZNER,

Petitioner,

o . - against -

i THE GOSHEN CENTRAL SCHOOL DISTRICT
BOARD OF EDUCATION and SUPERINTENDENT
COLISTRA,

Respondents.
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record in the minutes." However, petitioner requestw the court to

:;grant "whatever it sees fit as to relief for the Petltloner wl

dl&mLSSdl as

In thelr verified answer, respondents see

'-against Superlntendent Colistra on the ground that he has no duty

v

,to advxse of or enforce the OML. However, respondents memorandum

of law concedes that "a superintendent of 8choals is _an X

PR

. officio, non-voting membar“of a board of educatlon [Education

e e | S —

,_._.w——'

Law, Section 1711(5)(a)]," with the consaquence that he, like dny
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Respondents also raise in their answerﬂlthe four—month,ff”

ﬁo as to bar

H

the date four months before serv1ce Qf the~ notice of

1992,

'«,' Y

.eﬂg., fallure‘ta keep executmve session:mxnutes (aée.
.. M ’
: W

The, an&wer abk& dismlssal "for fallure +

1'In ai letter dated January 26, u1993; ge '
*Miller, from whom the casa was: tran ferred *o “the-
ounty Court Judge: (here’n%Aatxng orange’
i petitioner referred tn a related

ey of Eduaaﬁxcn ORI
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.since the Respondents have complied with the requirements of the

- Open Meetlnqs Law, including correcting a technxcal deficiency

prior to the service of the Petition hereln. In the attached

."affldaVLt of Board President Ronald Purcell, 1t 15 concaded that
draft responses to ten separate compldints from’ petltioner were
M'donsidered in executive sessions of the Board ‘ which was
" unanimous in agreeing to issue the responses as drafted Purcell

explained that the Board, "in its haste to provide_Petltloner

’ith_ hlﬁ requested ‘determinations, ,isSued-'” hiffdeterninations S

~5..Sh0rtly after the issuance of the eight-ﬂ&) deter- .
‘minations, our legal counsel was made aware of the lack
. of an open nmeeting vote upon such determinations. The
 Board was immediately advised of its lnadvertent error
and at its next meeting adopted a resolution in open .
" session to ratify the prior action. Such ratiflcatlcn &
- .motion was undertaken prior to the servlq yof the in= - .
‘stant Petition and was intended only to: formalize in -
_-open session the actlon that was authorize ;.y’conaenW¢;_3J
sus at the meeting of November 9, 1992.ﬂ : .-V

Board tcf

sxnae the f“
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#ﬁf "cured the inadvertent previous omission of an’ open meetlng
/xf”.- resolutlon author121ng the issuance of the determlnatlons " He

dlsputes petitioner's claim that minutes of exeautlve segsions

=

‘were required. He states that determxnatlons after November 9,

1992, are supported by "duly adopted rasolutions' at open

B

meetxngs " However, these bare-bones resolutiansfdo not qualify
Ay A - —r

as a "record or summary of the final determlnatlon" as reguired

by POL section 106(2).2 If communications with members of the

age in the publlc record than those w1th whom.”"
"St o f'

hen the publlc record could ba sanltlzad so.as

memorandum argues that besmd”“

Respondents'

*992$and January 5, 1993 on the complalnts_

Board of Educatlon & determlnatlons
ments and may be available for publi inspectlon sub-
ottt w1requ;i.rements of the Freedom of Inferpation Law, in-'':
luding 1. iprotection such statute affarda fo atfers of perajit
‘onal priwicy wo L o
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again, the Board of Education first met in- executive
session to review the complaint and the draft deter-
mination. After a consensus was reached, at each such
meeting, to issue a formal determination babed upon the
draft determination presented, the Respondent Board of
Education acted in open session to authorize the deter-
nination and its issuance under the SLgnature of its

"President.

' Resolutions on the Board's December and January -determinations

appear in certified minutes filed by respondents pursuant to CPLR

7804 (e), as does the December 7, 1992, resdlﬁtion ratifying

-elght November 9 responses to petitioner.

inutes comply
.for mlnute* of

‘open meetlnga, but nothing is said about mxnutest f the executive

‘_aken'ﬁby formal':
_vote,' to be made publlc per 106(3) w1thln one'week Nor 15 any‘

sQSSLOnﬂ_requlred by 106(2) whenever acfion ls

,reference made to section 105, which requlres vbefore an execﬂ'

_utlve session may be started, "a majority vote Qf {tne body's]-ﬂf
1total memberthp, taken in an open meeting purauant to a mmtlonjf}"

’Ldentlfylng the general area or areas of the sub]ect or subjectsi ¢',

to be consmdered

amounted to a'"formal vote," it is ev1dent that

Thls tallure 1nfects ot only ith' .

lntc executave sassion if - a vote ln

ngtﬁ_go

pﬁ:suanb to POL section 105(1), hag not fixa
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I Daily Gazette Co., v. Town Board of Cobleskill 111 Misc.2d 303

j/f (Sup.Ct. Schoh. Co. 1981). In addition, respondents make no
4 . .
h./ L) ) .
7 ' adequate showing that their customary executive sessions are held
ﬁf  for the purpose of discussing any of the permitted subjects set

forth in section 105(1). The sinple assertion by respondents'
attorneym that *"the matters concerned discipliné.cﬁ? particular

personnel" is not borne out by all the responses he drafted and

petitioner received, and does not foreclose the 1ssue of whether

 kmatteré leading to the appointment, employmwnt_-vpromotion(jff

demotion, discipline, suspension, diqmlssal Q

"removal of a

Their actlonﬁ‘

: qarded -their regpon51bllltles under the OML.

o

The question remains what remedyvls called er‘¥

ln one way or -

an”ther invalld.

'ain,'otherwisu,

' ;'s'it any mlght be awarded under sectlon ﬁ?)f—as could

the court "the power, in its dascxetlon,ﬁupon good cau

'n, to declarve any action or part tharuof takan in vxclation<“

.,of this article void in whole or in part.' et;tidnex evmdently:

.‘than cause them any such difficulty, That 'outcome would bef

preferabig for all concerned.

-;Accord;nqu, basad on the notlae of petiti

the verified answer, respondants' memorandum of'
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G'reply, petitioner's amendement to petitién,'fgnd.vtnél éertifiedf,
recérd, the court reserves decision on aﬁy Véidin§ bf tespon@—F 
: - ®nts' actions pending any further submissionsH§Y'.ﬂe éartiég,.and f
Qyj '. it is: o SR

Dated: White Plains, New York
”::f,April 18, 1993 = :
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ACtinngupreme Coqp'.;ustiﬁe_

MR, BERNARD M. MITZNER
‘Greeves Road :
.New Hampton, NY 10958 -
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40 Southr Coberts Road
£y g -y 4‘( oy

SRR F- S < 12528



