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a further examination before trial is graated,

The guestion involved here is whether discusgsions had &t an
executive sedsion of a school bhoard are privileged and exempt from
disclosure under article 31 of tha CPLR.

This is an action to recover damages in connection with the
alleged wrongful termination of the employment of plaintiffs by
defendants. Defendants Alfred Verpault, Conrad Ferrigno, Rchert
Decker and John Caneaga are or were membars of the Boaré of Educs-
tion of Weat Hempstaad Union Free School District No. 27 whan
plaintiffs were cischargecd and . defandant Dr. Richard Varriale i
and was at that tima the Superintendent of Schools for the Disurict.
.1n the courss of the examinations bhefore trial of defendants Varriale,
Decker and Guhega many questions were asked concerning dlscussicns
patween school officials and others relating to the incidants wlich
allegedl  pracipitated the firing of plaintiffs. Each of thase
defendants, on the advice of counsel, refused to testify as to ¢ny-
cthing that trangpired at an executive session of the poard or Ecu-
cation. Defandants assert that matters discussed in executive -esuicns
ace "totally confidential and may not be discussed outside tha urce
tective area of the executive session of the Board". Reliance :s
placed upon six federal cases and one Arizona casea.

é‘ In the opinien of this Court tha law does not support the pocl-—
tion taken by defendants. Both the Education Law ( § 1708) and the
Open Meetings Law (Publlc Officers Law §10%) authorlize executyive
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sessiong, L.e8, meatings at which the goncrxal puklic may be excludeg !
The provisions of the Open Meetlngs Law spell out in detail the bnle
purpeses for which such sessions may be conducted. The Education
Law, on the other hand, does not in s0 many woarda llmit the use of
executive sessions. However, boards of education have heen hgld ta
be subject to Article 7 of the Public 0fficers Law (3ece ec.g. Matier
of Sanna v Lindenhurgc Board of Educa+ion, 39 NY2d 626 Mattar cf
Ramlet Vv Board of Education of Pleinewge Union Free School DLSL.ist,
91 Misc2d 1105; Matter of Leber, 19 rd Dept. Rep 519). It is wmignif.
cant for the purposes of this motien that although the statutics 50f2;
an executive sesslon as a meetiny vr portion of & meeting not open (¢
the general publlc {s@a Public Officers Law $§102(3)); EBEducation Law

$ 1708(3]) thare is no Bratutory provision that dascribes the matter |
dealt with at such a seasion as confidential ox. which in any way re;g
‘stricts’ thé parcicipants from disclosing what took place. Furthec~.
more, there is no statutory privilege arforded to participants «f
exacutive asessions (see e.g. CPLR 4502, 4503, 4304, 4505, 4507, 4508,
Banking Law §§ 36, 64, 560, 646; Civil Rights Law 4 79-h; CPL § 390,
Education Law §§ 1007, 6510; Insurance Law §§ 230, 2801-b, 2803-qg)

It the legislature had intended to co 380 it miyht have atforded =2nn-
fidential or privaileged status to discussidons at executive sess:ons,
An example of such legislation can be found in the Ariszons open meat.
ings law, Arizona Revised Statutes § 38-431.03 avthorlzes executiive

t
sesgions for purposes similar to those provided ia our law. Hewaver
it goes on to provide that miputes or discussions made at execu: ive |
sessions snall Le kept confidential and directs the public budy to ?

LNstruct paersons who are present a4t the executive session r=gasiiag
tha confidentiality requirements of the statute.

It is ilnteresting to note that the confidcntiality proviaian is
the Arizona-statute does not prevent employees who are the subicct
of discussions from obtaining those discussions, Similarly, the
Massachusetts open meetings law authorizes gxecutive seszions to

considar, among othar things, "“the disciplineg or dismissal of, o
to hear complaxncs or charges brought agalinst, a public offisz cr, iy
stafll membaer, or individual »=~+'", The statute, however, goes & to

vide that the rndividual involved mustc be notifled 1n ertl“% st e
forty-eight hours prior to the propossd executlve sessien and i: nn
titled to be present, to speak in his own behalf and to have counsal
present to advise him (see Ann Laws Mass GL <39 §23B).

As for the cases cited by defendants, this Court finds chaer not
persvasive on the issue involved here. In the first place none of ]
dealt with an executive session held by a public agency. The caseas |
Bredice v Doctors Hospital, Inc., (51 F.R.,D. 187), Gillman v Un:ted
States (33 F.R.D. 3L6) and Tucson Medical Center lncorcoraced v
Migeveh (545 P2d 958) involved proceedings Oof hospital review boards
whaosa primary purpose was the improvement of futurc :are. A quali-
fied privilege was afforded to those proceedings uszd upoen an
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Woverwhelming public interest" in pregerving the confidentiality
of those staff meetings designed to improve patient care. United
gtates v Noall, (587 rad 123) is a tax case. The case of rloyd

tiality was mada ultimately turned upon the question of ngcessity.
The discucgion in Wright v Patrolmen's Benevolent Asaociation (72
F.R.D. 161) of the qualified privilege extended in the Gillman

and other cases 13 dicta only, since the material sought was fouad

T Casens &ircraft Co., (74 F.R.D. 518) in which a ¢lawm of confiden-

not ¢~ ba privileged. This Court does aot consider Economou VvV Butz,

(466 <. Supp 1351) to be pertinent.

in Perry v Fiumano (61 aD2d 512), the Appellate Division, Fourth

Department, said at p. 516:

Communications made in confidence are not pro-

-,-:;J:'awwntected-purely.becausefof.their.confidentiality,~.-~”~.~mw»

Y

‘but may’ be kept secret only if premiaed upon a
public policy expressed by statuts OX in fur-
therance of an overriding public concern ot
constitutional dimension (see, e.g.. Pacole Vv
Doe, 61 AD2d 426, decided herewith). It was the
Tule at common law and remains the rule today,
that it Ls everyman's duty to give avidence in

a courer of law.

Under the circumstances, it ig the opinion of this Court thas
the individual defendants should be required to answer all questlc
and to produce all miputes or notes concerning disgussions alt excs
tive sessions which are relevant to the issues invelved in this a7
Thereforae, defendants Varriale, Decker and Genegs are directed tc
appear for their further examinations before trial ar Room 05 of
this Court {lower level) on February 17, 1987 at 9:30 a.m. (or a
such other time and place as counsel shall agre=e in writing) . T
shall produce for use upon the examination any minutes or other
taken at executive session relating to the discharge of plaintl
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