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SUPREME COURT, WESTCHESTER COUNTY

“Upon the foregoing papers, it is hereb:
ORDERED that the petition Is dlsmlsse):i for
failure to exhaust administrative remedies,

Petitioner, a police officer of the City of

Rye and president of the Rye Police Asso-
clation, commenced this proceeding, pur-
suant té CPLR article 78, to reyiew the

" denlal of access to certaln records under.
the Freedom of Information Law by the
. records access officer (the Interim Police

Commissloner) for the City of Rye Police
Department and the determination by the
City Manager that the grievance procedure

_under the collective bargalnlng'agreement._ :

.ing.the denial of FOIL requests. 7 . = .
_ '"Respondents contend that the petition'
* should be dismissed on the ground peti-
-- tioner fatled to exhaust his administrative
5. remedies. Respondents argue that peti-,. ~
& uoneranq,hrgdpq{emw“am’of thewmm:
-~ proper method for'taking an appeal as evi-
.denced by the.fact in 1999 petitioner pur-
i+ sued an'appeal from the denial of access
to a document by:the City Manager to the
Mayor and City Council.'The City Council
adopted a resolution on 2/19/75, setting
forth regulations for implementation of
i FOIL requests, under 21 NYCRR 1401.7,
Pursuant to section 2 of the resolution, the .

“was not the proper procedure for appeal-

. +.City Manager is designated the records

access officer for assuring compli
with the regulations and tghe Chll)efacl:fce
Police Is designated the access officer for
.records In the Department of Police. Pur-
suant to section 8, the City Councll is des- .
Ignated the entity responsible for hearing
administrative appeals. g
- “Although the Chief of Police, In denying
access to the records which are the sub-
Ject of this dispute, did not advise petition-
er of his right to appeal to the body
" established to hear appeals, as required
by 12 NYCRR 1407.1 and section 8 of the
resolution, petitioner and his counsel were
aware of sald right as evidenced by their
prior administrative appeal to the City
Council of the denial of records by the City
Manager. A grievance procedure under the
_collective bargalning agreement is not the
proper procedure for appealing the denial
of access to records under FOIL. Accord-

. Ingly, the petition is subject to dismissal

for failing to exhaust administrativ
..dies (see Public Officers Law 589(4§[|'ae]x.ne- |
‘[3; 22618 xx)czlgg izm.nh]; Dickman v. Trlet-
sley, ; cf. Barrett v,
thau, 74 NY2d 907). . v Morgep-
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Even if the Court were to entertain the
petition, the denials would not be over-
turned. The FOIL request for the names of
all members of the department who have
been on chronic sick leave, with six Inter-
rogatories regarding each member, [Peti-
tion, Exhibit A) and the FOIL request for
the names of all persons who received a
handicap permit form the City of Rye
Police Department in 1999 and 2000 {Peti-
tion, Exhibit D] Is not a specific request for
records and records disclosing the med-
ical history of employees or applicants is
exempt as an unwarranted invasion of per-
sonal privacy under the Public Officer’s
Law §89(2)(b)(). However, to clarify the
law with respect to any future applica-
tions, records of absences from duty simi-
lar to the “last time report” in Capital -
Newspapers, Div. Of Hearst Corp. v. Burns,
67 NY2d 562, are not exempt from disclo-
sure either under FOIL or Civil Rights Law
50-a. Attendance records or time sheets
for employees, that are redacted as to the
medical reason for the absence, are not an
unwarranted invasion of personal privacy.:
Records containing statistical data, such
as the amount of sick time or vacation
time accumulated or used, dates or times
of an employee’s attendance or absence,

notations that sick leave or vacation time
was charged, are relevant to public
accountability and subject to disclosure
(see also N.Y. State Commission on Open
Government. AO 11513). In contrast, pub-
lic inspections of portions of employment
records or applications, which reveal an
existing medical condition and/or treat-
ment for disabilities is exempt from disclo-
sure as “medical histories” (see Public
Officers Law §89(2)(b)(); Hanig v. State’
Dept. of Motor Vehicles, 79 NY2d 106).

. Interrogatories framed by petitioner are
- also improper requests for FOIL docu-
i ments. Atecords access officer isnot

required to answer questions or analyze,
information on behalf of petitioner (see .
¢ .Y, State Commission oh Open Govern-
Tment A

ment AQ' 11543), Requests pertaining to_
e zobd"‘ﬂgglﬁ'ﬁ nifSTTh Grder” [Petl- ™

bt e S U DCERSEEAR

BT W I A o pgenam e
ifi6n, Eibit D] and “New Lockers in Mens

{LockerRopm" [Petition, Exhibit N] are’}

Tdelicleft for the aforementioned reasons. ..
‘Ho'wear, {ecords disclosing the fotal .ol
‘moneysp¢nt on new uniforms, the mone- -
tary vaueof uniform allotments for mem-

- bers ofth¢ department and the percentage’

- expandedwould be discoverable upon a

Y properfreiuest, provided such records -+

exist. Rs;qndent is under no obligation
“to furnishrecords, which do not exist (Riv-
ette v. Disrict Attorney of Rensselaer
‘County, 2'2 AD2d 648). The request for
“assignmeit records for new lockers that
Identify tie member assigned to a specific
locker punber was properly withheld as
confidental and not admissible under .
FOIL. In Ontrast, records if any, containing
statistica data, such as the number of new
- lockers itstalled in the mens locker room, ;
the percatage of new lockérs assigned to
membersof the force or the percentage
that are anpty would be discoverable as
relevant o public accountability of fiscal
dollars. |” S E
Petitioter’s FOIL request for copy of a
tape recig’ding of a phone conversation he
had w{thp(ﬂcer Groglio on 5/15/00 regard-
.Ing B-torr overtime (Petition, Exhibit F)
‘and a plone conversation he had with Lt.
Reicherfon 10/11/00 at 1615 with respect
to reporing late for duty after negotia-
tions wih the City Manger (Petition,
Exhibit ), were properly denied by
resporidnt on the ground these records, if
they e:'d‘t. constitute intra-agency materi-
als not ubject to disclosure. While a party
to a taplrecorded conversation with a
public dficer cannot be denied access to
the receding on the ground of an invasion
of persmal privacy (N.Y. State Commis-

. slon onJpen Gov. AO 10950), intra-agency

materias consisting of opinions, advice,
evaluatons, deliberation, proposals, poli-
cy formilation, conclusions or recommen-
dationsare exempt from public access as
governhent agency deliberative functions
(Town [f Oyster Bay v. Williams, 134 AD2d
267). R'spondent‘s unrefuted description
of the abstance of the recorded commu-
‘nicatlas belie that they contain statistical
or fact:al tabulations or data, instruction
to stafthat affect the public or are final
agencypolicy or determinations. Conse-
quentl sald records are exempt as intra-
agencymaterial. (Public Officers Law "
87[2]{4[1)-[ii1]; cf Buffalo Broadcasting Co,
Inc v. {ty of Buffalo, 126 AD2d 983)."" - *-



- Lastl, access to “information relating to
FOB #}84592" [FOIL Request Exhibit H],

’ an electronic key issued to peti-
tionerwas properly deniled as a request
for prelecisional material regardinga’ *
potenial disciplinary action to be taken

. by ndent (see Matter of Prisoners’

ces v. New York State Depart-

Correctional Services, 73 NY2d 26;

. Ravitch, 62 Ny2d 1, Matterof ** .
‘McAuhy v. Board of Educations of City of

. New brk, 61 AD2d 1048, aff’d 48 Ny2d

. cropi v, City of Nassau, 76 AD2d °

-:832; ge also Daily Gazette Co.v.Cltyof -
ibctady, 93 NY2d 145). Petitloner’s’'~

-". 'requét for attorney fees Is denied on the

he has not substantially prevalled

proceeding (Public Officer’s Law
Q); cf Banchs/and Coughlin/ 168 %
AD2G11). -+ AP EREIRUAIIE SR

“Th{foregolng constitutes thi declslon,
d ent;of the CourtLitiud by
st ialiPadamaning s



