| . kIt e e g o .
Dispo U.f Ty !

To commence the 30 day statutory time q d HENN “ J
period for appeals as of right A
(CPLR 5513[a)), you are advised to

serve a copy of this order, with notice ;
of ontry, upon all partios 1o o,
} il R .. // J——

L Gk q..,n:.'{'
SUPREME COURT OF THE STATE OF NEW YORK {fn ¥ iR
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SAVE OUR STORES ASSOCIATION and HARVLEY

GOLDMAN, as President of the SAVE OUR

STORES ASSOCIATION, Decision,
Order &
Judgment

Petitioner(s),
Index No.
-against - 5285703

YONKERS INDUSTRIAL DEVELOPMENT

AGENCY, YONKERS BASEBALL, INC., a/k/a
YONKERS BASEBALL DEVELOPMENT, INC.,
MAYOR JOHN SPENCER as Chairman of
YONKERS INDUSTRIAL DEVELOPMENT AGENCY
AND YONKERS BASEBALL, INC., DEPUTY
MAYOR PHRILIP AMICONE as Board Member
of YONKERS INDUSTRIAL DEVELOPMENT AGENCY
AND YONKERS BASEBALL, INC., LD SHEERAN
as Fxecutive Director of YONKERS
INDUSTRIAL DEVELOPMLENT AGENCY AND
YONKERS BASEBALL,

Rospondent (s) .
LaCAVA, J.

This is a special proceeding in which pc..t:.t:.om.r' seek a
judgment pursuant to CPLR Article 78 and Article 6 of the Public
Of Ficers Law (the Frecdom of Information Law; “FOIL").

This Decision & Order follows the Court’ Decision & Order o=
June 9, 2003 wherein, among other things, the Court particularized
the relief requestcd, sct forth the history of the case, and, upon
roevicew of various documents submitted to the Court for its in
camera examination ordered the full disclosurce of certain rcecorxds
and digclosure with permitted redactions as to others. The Court
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also denied petitioner'’s application for reacsonablce attornevs fecy,

The casc was then adjourned, for control purposes, to June 18,
2003, for counsel to advise the Court as to whetker ox not there
wecre any opea issucs to be litigated or conferenced.

Following further correspondcnce and confercnce calls, counsel
were dirccted to submit memoranda of law on certain ¢oxtant issues
including petitioner’s assertion that respondents had not yet fully
complied with FOIL, despite respondents’ position to the contrary.
Finally, all agreed that thc Court now necded to rule on whether
Rospondent Yonkers Baseball Devclopment Inc. (“Yonkers Bascbhall”)
is an agency under FOIL.

Upon revicw of the papers submitted in support of and in
opposition to this issue, including the Court’'s review and
consideration of the April 4, 2003 advisory opinion of the State of
Ncw York Department of State Committec on Open Government, the
Court concludes that respondent Yonkers Baseball Development Inc.
is an “agency” within the meaning of soction 86(3) of the Public
Officers Law for, among other things, the reasons statced thercin.
This includes, but is not limited to, the fact that (1) Yonkcrs
Bascball was created by and is totally ownced by the 'Yonkers
Industrial Development Agency (‘'YIDAY), which itself is an “agency”
under FOIL, and (2) Yonkexs Baseball has as its Chairmarn, Vice-
Chairman and Executive Director the Mayor and Deputy Mayor of
Yonkers and the Vice Chairman of YIDA, respectively. fthe Court
takes furthexr note that the initial funding tor Yonkers Baseball
came as an interest free $670,000 loan from YIDA. :

Upon consideration of the merits of the proceeding axz
currently postured, the Court finds that a material. portion of the
allegedly outstanding FFOIL requcsts flow from petitioner’s revioew
of already discloscd records. In addition, such requcsls were not
sufticiently identitied or particularized so that their production,
if existing, should have been anticipated during the original
administrative FOIL request. As such, petitioner has tailed to
exhaust its administrative remedies. wWerc the Court to allow a
process to continue whereby rounds of reviews of digclosed
documents continue to lead to allegations that respondents bave not
complied with FOIL becauge the disclosed documents hint at or
reveal other documents which petitioner claims should have bcen
disclosed, the current proceeding will likely continuc without end
and, certainly, without order.

The moct intelligent, efficient, and direct way to procced at
this stage is to direct petitioner to file one final,
particularized FOIL requcst to the records access officexr of the
appropriate agency or agencic¢g, in response to which the agency or
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agencies will herein be directed to respond within fiftecon days
with petitioner rotaining all rights to seek zroudress via a
separately filed CPLR Article 78 proceeding, Lif necessary and so
advised. Petitioner may wich to couple its FOIL requests with the
basis upon which it believes any further records oxist. This will
assist rospondents in responding to the FOIL requests by being
better able to identify and locate the requested or to cxplain to
petitioner that they do not exist or that they arce exempt £from
disclosure, as the case may be. This procedure will aveid furthex
piccemeal litigation and will allow the parties a more convenient
forum in which to finalizce matters, subkject, of course, to
appropriate Court intexvention, if warranted.

Based upon the foregoing, it is hereby

ORDERED, that, except to the cxtent previously granted or
otherwise consented to, this CPLR Article 78 proceeding is
dismissed without prejudice to petitioner‘’s filing of onc final,
particularized FOIL request to thce records access oi[xcer of the
appropriate agency or agencics: and, it is further

ORDERED, that the agency or agencies shall respond to the FOIL
requests within fifteen days; and, it is further

ORDERED, that the rclief grantcd herein is without prejudice
to pctitioner bringing a gceparately filed CPLR Article 78
proceeding, if necessary and so advised, to challengc respondenls'’
response to the FOIL demands; and, it is further

ORDERED, that the rccords submitted to the Court for its in
camera examination are being filed under seal.

The foregoing constitutes the Opinion, Decision, Order, and
Judgment of the Court.

The following papcrs were considered in determining this
Decision, Ordexr and Judgment:

1A. Order to Show Causc, dated April 8, 2003:
1B. Petition, Affirmation with Exhibits, dated April 8, 2003;
2. Answer to Petition, dated April 22, 2003;

3. Affidavit in Opposition with Exhlble, dated April 22,

1 aAll submitcted records are being filed vnder szeal since the
disclosurc of some records was denied, in toto, while the disclosure of other
recards was pc\xm:."ted with redactions and the Court only bhas unredacted copies
in its posuession.

LSSSSTSB8IL  HOJITINAOATTINOD ‘NITTHINUTOW d,.0:L0 EO ST d95



2003;
4. Memorandum of Law, dated April 22, 2003:
5. Reply Affirmation with Exhibits, dated April 28, 2003;
6. Respondents’ Memorandum of Law, dated August 19, 2003;

7. Petitioners Memorandum of Law, dated August 15, 2003; and

B. Collcctively, various correspondence numbercd 8(a) -
8(11).
Dated: white Plains, New York
September ,qo 2003 ———
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HON. JOHN R. LA CAVA, J.S.C.

Harris UBeach, LLP

By: Philip G. Spellane, Esq.
Attorncey for Respondents

99 Garnsey Road

Pittsford, New York 14534
I*AX# 585-419-8811

McLaughlin, Gouldborne & Cohen, P.C.
By: Debra 5. Cohen, Esq.

Attorney for Petitioners

959 E 233rd Strect

Bronx, New York 10406

FAX# 718-515-5557
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To commence the 30 day atatutory time
pexiod for appeals as of right

{CPLR 5513([a}l), you axre advised to
serve a copy of this oxrder, with notice
of entxy, wpon all parties

SUPREME COURT OF THR STATE OF NEW YORK
COUNTY OF WESTCHERSTER
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SAVE OUR STORES NASSQCIALTION and HARVEY
GOLIMMAN, &5 President of the 5AVE OUR
STORES ASSOCIATION,

Pel.itioncr(s),
-against -

YONKFRS INDUSTRIAL DEVELOPMENT
AGENCY, YONKERS BASEDALL, INC., a/k/a
YONKERS RASEBALL DEVELOPMENT, INC.,
MAYOR JOHN SPENCER a3 Chairman ol
YONKERS INDUSTRIAL DEVETOPMENYT AGENCY
AND YONKER! BASEBALL, INC., DETUTY
MAYOR PHILIP AMICONE as Board Member

ot YONKFRS INDUSTRIAL DEVELOPMENT AGENCY

AND YONKFRS BASEBALL, INC., ED SHEF.RAN
as Exceutive Director of YONKFRS
INNDUSTR1IAL DEVELOPMENT AGENCY AND
YONKKRS BASEDALL,

Rezpondent (s) .

____________________ o o e et oo =

LaChvha, J,

)
FILED
AMD
on_ 8B
WESTCHESTER
COUNTY CLERK

SEAL ORDER

Index No.
$285/03

These papers have been filed with the Westchester
County Clerk under SEAL pursuant to the Court’'s Decision
s Order of September 9, 2003, and may not be unsealed

absent COURT ORDER.

Daled: white Plaing, New York
September [ ., 2003

24
_nwﬁggégiﬁZéglJ/r '

HON. JOHN R. LA CAVA, J.5.C.
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