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CHAPTERI

The Origins of Local Government — and the Federal System

Local government in New York has evolved over centuries of experience that Empire State residents
have had in dealing with the land and its resources. The governmental forms created by the people reflect
functional concerns, a fear of concentrated governmental power and a sustained dedication to basic

ideas of representative government.

Although we often speak of three *““levels” of government, the United States Constitution mentions only
two: the federal government and the state governments. The federal system, however, implicitly includes
the idea that the states, in the exercise of powers reserved to them by the United States Constitution, would
provide for local governments in ways that would take into account local diversities and needs. To the
extent that the states have made such provisions in the form of state constitutional grants of home-rule
power to the local units, such as in New York, local governments have become, in fact as well as in theory,

a third level of the federal system.

Approximately four hundred years have passed since
the first Europeans settled in what is now New York State.
The experiences of the millions who have lived in this
state have provided the raw materials for the creation of
present-day social and governmental institutions.

This chapter reviews some basic considerations that
are relevant to the following questions:

» Why did New Yorkers of long ago create local gov-
ernments?

» What types of governments did they establish?

» What did they believe about governmental power
and its uses?

» Howdidthe land, its climate and its diversities con-
tribute to the shaping of governmental patterns?

» How did New Yorkers mesh their governmental
patterns with those of the emerging nation?

The Heritage of History

“Before the first Roman soldier stepped on the shore
of England...” are the words which open a “History of
the County Law” in the 1950 edition of McKinney’s
County Law of the State of New York.

The origins of local government in New York State
may be traced to that moment in ancient history. A histo-
rian of county government will find, for example, that the
familiar office of sheriff existed in England over one thou-
sand years ago — as did the reeve (tax collector) of the
shire or “shire-reeve.”

Of course, long before the early European settlers
began to plan their particular forms of governmental or-
ganization in New York State, the Iroquois Confederacy
existed as a relatively sophisticated system of govern-
ment. The Iroquois Confederacy included extensive in-
tergovernmental cooperation and operated effectively
from the mouth of the Mohawk River to the Genesee
River. The Iroquois had found it advantageous to substi-
tute intertribal warfare and strife for a cooperative ar-
rangement in which each of the six tribes carried out as-
signed functions and duties on behalf of all. The federal
arrangement in the United States Constitution was pat-
terned after the Iroquois Confederacy. The familiar pat-
terns of local government in New York today, however,
stem largely from the colonial period.

Colonial Government in New York

Established by the Dutch, the first local governments
in New York began as little more than adjuncts to a fur-
trading enterprise. Under a charter from the government
of the Netherlands, the Dutch West India Company ruled
the colony of New Netherland from 1609 until the Brit-
ish seized itin 1664.

At first the Dutch concentrated almost wholly on com-
merce and trade, particularly the fur trade. As early as
1614 and 1615, they established trading posts at Fort
Nassau, near the present Albany, and on Manhattan Is-
land. Serious efforts to colonize began in 1624, when
New Netherland became a province of the Dutch Re-
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public. Beginning in 1629 the Dutch established feudal
manors, called “patroonships,” to expedite the effort of
permanent settlement. That system bestowed vast land
grants upon individual “patroons,” who were expected
to populate their holdings with settlers who would culti-
vate the lands on their behalf.

The Dutch rulers of New Netherland initially did not
draw a sharp line between their overall colonial or pro-
vincial government and that of their major settlement,
which was called New Amsterdam. It was not until 1646
that the Dutch West India Company granted what ap-
pears to have been certain municipal privileges to the
“Village of Breuckelen” — lineal ancestor of the present-
day Brooklyn— located across the East River from New
Amsterdam. Fort Orange, which later became the City
of Albany, obtained similar municipal privileges in 1662.
In 1653, the “Merchants and Elders of the Community
of New Amsterdam” won the right to establish what was
called “a city government.” This was the birth of the mu-
nicipality which would later become New York City.

The Dutch colonial period lasted for more than 50
years. In 1664, during hostilities leading up to the second
Anglo-Dutch War, Peter Stuyvesant, the last Dutch gov-
ernor, surrendered New Netherland to James Il of En-
gland, who came to be known as James, Duke of York.
The British easily adapted the governments previously
established by the Dutch to their own patterns and then
further modified them to meet the needs of colonial New
Yorkers.

Pressed to name a single source for the present pat-
tern of local government in New York, a historian can
cite a number of dates and places and can argue that
each has validity. However, the most prominent single
event in the development of contemporary forms of local
government in colonial New York was the “Convention”
of delegates, which took place in 1665 at Hempstead, in
what is now Nassau County. Its purpose was to propose
laws for the colony which had only the year before passed
from Dutch to British rule. The laws proposed by these
delegates were adopted for the most part and came to
be called the Duke of York’s laws. They recognized the
existence of 17 towns and created one county, called
Yorkshire. Thus, the beginnings of town and county gov-
ernment in New York reflected colonial policies of the
English government, certain Dutch patterns, and British
colonial experience.

Atan historic “General Assembly of Freeholders” con-
vened in 1683 by Governor Thomas Dongan, partici-
pants passed a charter outlining the principles by which

the colony ought to be governed. Known as the Charter
of Liberties and Privileges, its principles were drawn from
the Magna Carta and closely resembled our modern con-
stitutions. Among other important actions, the Assembly
divided the province of New York into 12 counties. The
county became the basis of representation in the Colo-
nial Assembly and also the unit of administration for the
system of courts that was established at the same time.
The charter was signed by the Duke of York and then
vetoed by him five months later when he ascended to the
throne as King James Il. He abandoned the throne in
1688, and in 1691, a new assembly, elected under Gov-
ernor Henry Sloughter, passed new statutes reasserting
the principles contained in the original charter.

The office of town supervisor also originated at this
time in a directive to each town to elect a freeholder, to
be called the “town treasurer,” “to supervise and exam-
ine the publique and necessary charge of each respective
county.” Itis of interest to note that the original function
of this office, called the “town supervisor” after 1703,
was to allocate county expenses among the towns. County
boards of supervisors and county legislatures developed
from the meetings of the colonial town supervisors for
the purpose of apportioning county expenses.

In 1686, the British Crown issued charters, known as
the “Dongan Charters,” to the cities of New York and
Albany. A century would pass before another city was
chartered in New York. The City of Hudson received its
charter in 1785 by an act of the State Legislature and
thus became the first city to be chartered in the new United
States.

It is apparent that many of the basic patterns and forms,
as well as some of the practices, of local government in
the Empire State already existed at the time of the Revo-
lution. The first State Constitution, which became effec-
tive in 1777, recognized counties, towns and cities as the
only units of local government.

The village emerged as a fourth unit of local govern-
ment in the 1790s through a series of legislative enact-
ments granting recognition and powers to certain hamlets
(see Chapter VIII). This trend culminated in 1798, when
the Legislature incorporated the villages of Troy and
Lansingburgh. Neither now exists as a village;
Lansingburgh was long ago absorbed into what has be-
come the City of Troy.

Some Basic Beliefs

Local governments in the Empire State are more than
merely products of four centuries of history; they also
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reflect basic beliefs and perceptions that are deeply held
by past and present residents of the State.

There is a fundamental perception, widely shared
amongAmericans, that although governmental power can
be used to benefit the people, it can also be used to harm
them. This awareness has fostered a firm conviction in
New Yorkers that the people must not only promote the
desirable uses of governmental power, they must also
carefully protect themselves from the abuse of such power.

For this reason, many protective mechanisms have
been put in place to hedge the constitutional and statu-
tory provisions that authorize the use of power for spe-
cific purposes. These mechanisms are designed to as-
sure that power will only be used for generally accept-
able purposes and in ways which will not infringe unduly
upon either the dignity or the established rights of the in-
dividuals, on whose behalf the power is presumed to be
exercised.

Later chapters will identify and describe such protec-
tive measures as the judicial system, due process of law,
certain constitutional protections, instruments of direct de-
mocracy (such as referenda, citizen boards and commis-
sions), and other mechanisms of representative self gov-
ernment—all of which reflect a basic belief that we must
subject governmental power to tight controls if we want
to protect the people against tyranny, whether it is the
tyranny of a king, a dictator or a political majority.

The people’s strong attachment to representative gov-
ernment has greatly influenced the organization and op-
eration of local government. The Charter of Liberties and
Privileges (also known as “Dongan’s Laws”) declared in
1683 that the supreme legislative authority, in what was
then the colony, “under his Majesty and Royal Highness
should forever be and reside in a Governor, Council, and
the people met in General Assembly.” The Council and
the Assembly, thus endowed with supreme legislative
authority, constituted a bicameral (two-chambered) leg-
islature inwhich at least the Assembly reflected a belief in
representative government. In this particular case, repre-
sentation was by counties. From the very earliest days,
the forms of local government in New York have demon-
strated the people’s firm belief in representative govern-
ment.

In addition, New Yorkers have always regarded gov-
ernment in a very practical way. Conceiving of govern-
ments as instruments to carry out duties and functions to
meet specific needs, they created local governments to
carry out particular activities. The Constitution, the stat-

utes, and the charters of the cities, a few villages and
some counties, spell out these duties and functions.

Since New Yorkers have typically created local gov-
ernments to meet generally recognized needs, it follows
that they would see the forms, powers and operational
arrangements of local governments as devices to accom-
plish specific ends.

Constitutional amendments, changes in state laws, and
local legislative and administrative action have all facili-
tated the adjustment of form to function. Such measures
have kept local governments responsive to the practical
needs of the people that are served by such governments.
Of course, it is not always easy to make such adjust-
ments and later chapters will identify and describe ten-
sions which develop when adjustments lag behind per-
ceived needs.

The Land and the People

The functions of local governments reflect not only the
history and beliefs of the people, but also their interests,
how they go about the business of conducting their lives
and the characteristics of their physical environment.

New York State encompasses an enormous variety of
natural environments. While many local governments on
Long Island are concerned with beach erosion and mass
transit, those of the North Country often focus on such
issues as winter recreation development and snow con-
trol.

New York State’s location and geography has influ-
enced the shaping of local government in several funda-
mental ways. Occupying a prominent position among the
13 original colonies, New York firmly held its position as
the nation expanded over the two centuries that followed.
More than one-third of the battles of the American Revo-
lution were fought in New York, including two decisive
battles in the Town of Stillwater and the resulting British
surrender at Saratoga, which collectively became the turn-
ing point of the war. In New York City, the Federal Union
came into being in 1789.

From the start, New York has been the nation’s most
important roadway to its interior, and its primary gate-
way from and to the rest of the world. The harbor of
New York City and the waterways, railroads and high-
ways of New York have provided the arteries over and
through which a large portion of the nation’s commerce
has flowed. Airline route maps for the United States and
the world illustrate the convergence of transportation in
New York State and New York City. New York’s natu-
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ral resources and its people have maintained New York’s
standing as one of the nation’s largest manufacturing states,
and as the undisputed financial center of the nation.

The observer who generalizes about New Yorkers and
their state does so at his/her peril. If there isa single at-
tribute that characterizes New York, it is diversity.
Montauk Point at the eastern tip of Long Island, Rouses
Point at the state’s northeastern corner, and Bemus Point
near the southwestern corner share little beyond their
designation as “Points,” and all abut bodies of water which
are themselves diverse — the Atlantic Ocean, Lake
Champlain and Chautauqua Lake, respectively.

The Land

New York has an area of 53,989 square miles, of which
6,765 square miles are water. Two masses of mountains
— the Adirondacks and the Catskills — stand out in New
York’s topography, while Long Island, a 1,701-square-
mile glacial terminal moraine, juts 118 miles into the At-
lantic Ocean from the mouth of the Hudson River at the
tip of Manhattan Island. New York is additionally unique
in that its 75 miles of shoreline on Lake Erie, more than
200 miles on Lake Ontario and approximately 165 miles
on the Atlantic shore make New York the only state that
is both a Great Lakes state as well as an Eastern Sea-
board state.

The waters of New York drain literally in all directions:
southward to the Hudson, Delaware and Susquehanna
Rivers; westward to Lake Erie; and northward to Lake
Ontario and the St. Lawrence River. Also, a small part of
the state’s southwest corner lies in the Mississippi River
watershed. Those New York waters drain eastward into
the Alleghany River and onward into the Ohio River. The
Ohio River empties into the Mississippi River, and ulti-
mately, New York waters discharge into the Gulf of
Mexico.

The rivers and waterways of New York greatly influ-
enced the development of local government in the state.
Settlement followed the waterways and hence river val-
leys saw the earliest local governments. Most prominent
among the rivers, the Hudson is navigable by ocean-go-
ing vessels for nearly 150 miles inland to Albany. Also,
near Albany, the Mohawk River and the Erie Barge Ca-
nal extend westward from the Hudson River to form a
water transportation route from eastern to western New
York. In the southern tier region of the state the
Susquehanna River, and to some extent the Delaware
River, provided waterways along which commerce, trade
and settlement moved. In the northern and northwestern
parts of the state, Lakes Erie, Ontario, and Champlain,

as well as the St. Lawrence River provided additional
avenues for development.

The Climate

Meteorologists describe the climate of New York State
as “broadly representative of the humid continental type
which prevails in the northeastern United States, but its
diversity is not usually encountered within an area of com-
parable size.”? This means that New York enjoys a cli-
mate of extremes — hot in the summer and cold in the
winter.

Immediately east of Lake Erie, in the Great Lakes plain
of western New York, and in those areas influenced by
the Atlantic Ocean, such as Long Island, winter tempera-
tures are often substantially more moderate. Long Island
and New York City, for example, record below-zero tem-
peratures in only two or three winters out of ten.

To understand the significance of this climatic diversity
one need only glance at the average length of the frost-
free season, which varies from 100 to 120 days in the
Adirondacks, Catskills and higher elevations of the west-
ern plateau, to 180 to 200 days on Long Island. With its
obvious implications for the agricultural and other eco-
nomic interests of New Yorkers, the climate directly af-
fects local government. In parts of the state that are re-
ferred to as “snowbelt” regions, the average yearly snow-
falls exceed 90 inches. In these areas, a local govern-
ment must devote a major portion of its time and munici-
pal budget to snow control on the highways and related
challenges of highway maintenance.

The People

Nowhere is the essential diversity of New York more
clearly demonstrated than in the ethnic and national ori-
gins of its people. From the earliest days of colonial settle-
ment, the multiplicity of people coming to the great har-
bor at the mouth of the Hudson River nurtured the growth
of the nation’s largest city. Immigrants from all over the
world flowed through the vast funnel of New York City.
While many went on to populate the nation, others re-
mained residents of the city or the state. The languages of
the world continue to echo on the streets of Manhattan.

For 16 decades prior to 1970, more residents of the
United States lived in New York than in any other state.
After 1980, New York was supplanted by California as
the most populous state. With a 2000 Census population
0f 18,976,457, New York now ranks third to California
and Texas, which have 2000 Census populations of
33,871,648 and 20,851,820, respectively.?
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The downstate counties — Nassau, Suffolk,
Westchester and the five boroughs of New York City —
account for over 60 percent of the state’s population.

Table 1 reveals the diverse sizes of New York’s towns
and villages. The largest number of towns and villages fall

in the 500 to 2,499 population grouping. However, some
New York villages have more than 25,000 people and
some towns have populations over 50,000.

TABLE1
Distribution of New York Towns and Villages by Population Category

Towns

Population Number
Up to 500 30
500 - 2,499 385
2,500 - 4,999 210
5,000 - 9,999 160
10,000 - 14,999 51
15,000 - 19,999 24
20,000 - 24,999 13
25,000 - 49,999 39
More than 50,000 21
Total 933

Villages

Percent Number Percent
3.2 72 13.0
41.3 272 49.2
22.5 105 19.0
17.1 69 12,5
9.5 16 2.9
2.6 9 1.6
14 4 0.7
4.2 5 0.9
2.3 1 0.2
100.0 553 100.0

SOURCE: 2000 Census of the Population, courtesy of the Empire State Development.

These population statistics and those of Figure 1 and
Table 2 reveal a great deal about local government activ-
ity. In some areas of the state, the local governments ha-
bitually deal with issues of expansion and growth. They
must provide basic public services and amenities, under
conditions of rapid expansion, and somehow finance these

activities. In other areas, local governments oversee static
communities where little or no growth is taking place. A
few areas face issues associated with contraction, where,
for instance, excess school facilities are visible in com-
munities with declining populations of school-age chil-
dren.
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FIGURE 1
Map of New York State Towns by Population 2000
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TABLE 2
Population Change by Type of Municipality, 1990 - 2000

Percent of
1990 2000 Percent Change Total Population
Towns! 8,286,227 8,692,132 4.9 45.8
Villages 1,832,430 1,871,947 2.2 9.9
Towns outside of Villages 6,453,797 6,820,185 5.7 35.9
Cities other than NYC 2,381,664 2,265,897 -4.9 11.9
New York City? 7,322,564 8,008,278 94 42.2
Total 17,990,455 18,976,457 5.5 100.0

L Includes villages.
ZIncludes the five boroughs of New York City.

SOURCE: 2000 Census of the Population, cited in the 2005 Annual Report, Office of the State Comptroller
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The People’s Interests

If government does indeed exist to serve the practical
needs of the people, it follows that local governments
should reflect the desires of the people and devote ef-
forts to the concerns of the people.

New Yorkers, like most people, are vitally concerned
with issues related to making a living. Government at all
levels has a role in maintaining an environment that is con-
ducive to such pursuit. Accordingly, some basic economic
statistics concerning New Yorkers are in order.

More than one-sixth of those employed in New York
State work for federal, state or local government. Whether
or not employees of local school districts are included,
local governments employ far more people in New York
State than the state and federal governments combined.

The total non-agricultural labor force of the state in
June of 2005 was estimated at 8,608,800; an 87,600
job increase over June of 1999. Service industries, in-
cluding wholesale and retail trade, financial, transporta-
tion and other services, lead the way with over 89 per-

FIGURE 2
Map of New York State Towns
by Population Density, 2000

cent of the non-agricultural employment in New York
State.

New York State agriculture is surprisingly diverse and
vibrant. Agriculture is not only a vitally important element
of New York’s total economic life, it is often times the
socio-economic backbone of New York’s rural commu-
nities. The positive impact that New York State agricul-
ture has on the local economic multiplier estimates far
exceeds the local economic multipliers of many other
employment sectors.* Agriculture also provides many
valuable quality-of-life benefits such as open space, habitat
protection, agri-tourism and recreational opportunities in
the form of hunting, fishing and snowmobiling. In 2005,
there were 35,600 farms in New York State, comprising
7.6 million acres of land or about 25 percent of the state’s
land area. The total value of agricultural products sold in
2005 was $3.6 billion dollars, which represents an in-
crease of 14 percent over 2000 numbers, more than half
of which was derived from dairy cattle and milk produc-
tion.>
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The Federal System

Among the factors that have influenced the nature and
development of local government in New York, one of
the most important has been the state’s role as a mem-
ber—a charter member—of the federal union called the
United States. The state and its local governments are an
integral element of the federal system.

At the time the people of the United States were cre-
ating the Federal Union in 1787-1789, they deeply feared
great concentrations of governmental power. Accordingly,
the United States Constitution established more than one
principal center of sovereign power.

Although the United States Constitution does not men-
tion local government, the constitutional fathers were well
aware of its existence and importance; it is clear that they
saw itasa vital and continuing element of American life.
The First Congress made the intention of the framers ex-
plicitin 1789 when it proposed the Tenth Amendment —
all powers which were not delegated to the national gov-
ernment would rest with the states.

Among other reserved powers, the states were free to
subdivide, not only their territory, but also their powers,
authority, and functional responsibilities, as they believed
appropriate to their unigue needs and requirements. Ac-
cordingly, every state in its own way has provided for
local governments and has endowed them with relatively
independent authority to deal with issues that are regarded
as local in nature. This has been done within limitations
and according to applicable procedures set forth in the
United States Constitution. The reapportionment of
county legislative bodies to conform with the Equal Pro-
tection clause of the 14th Amendment (described in
Chapter V) provides a clear example.

When, as in New York, the people of a state have
endowed their local governments with extensive home-
rule authority through State Constitutional provisions, it
is possible to regard the local government as a third level
of the federal system. By delegation from the people of
the state, the local government constitutes a third center
of sovereign power, energy and creativity.

The Federal Idea

Local government in New York is more than a me-
chanical device or a set of legal formulas that channel
political power toward specific objectives. It includes
beliefs and values that reflect basic ideas, and it embod-
ies centuries of practical experience.

In 1789, the people of the several states were aware
of and asserted their differences and diversities. If they

were to accept a central government, it would have to
recognize that the states would retain and exercise pow-
ersand decision-making authority in affairs of immediate
and direct importance to the people in the places where
they lived and worked. The American people still hold
firmly to the idea of federalism. It operates both between
the national government and the 50 state governments on
the one hand, and between the individual states and their
local governments on the other.

The federal system should not be viewed exclusively,
however, as a means for limiting the concentration of
power. It also permits the people to use power most ef-
fectively to deal with problems that are special and
unique to different regions of such a highly diverse land.

By leaving the states free to organize and empower
local government in response to the demands and needs
of local areas, the constitutional framers gave a vast na-
tion the capacity to achieve necessary unity without sac-
rificing useful diversity. Fostering the unity necessary to
have a nation and giving free play to diversity at the same
time is the essence of the federal system. Over two hun-
dred years of American history demonstrate the suitabil-
ity of local government for the nation as a whole, and for
New York State in particular.

The National Government

A thorough description of the national government
would require several books the size of this one, but we
should note some fundamental facts.

First, the national government is a government of “re-
stricted” powers. Over the years, presidential, congres-
sional, and judicial interpretations have found constitu-
tional authority for adjusting and broadening the specific
powers granted to the national government into functional
areas that the framers could never have foreseen. None-
theless, the Tenth Amendment of the United States Con-
stitution, which reserves powers to the states, is still ap-
plicable.

Avticle 1, section 8 of the Constitution grants Con-
gress the power “to regulate Commerce with foreign na-
tions, and among the several states....” Without formal
amendment, this has sufficed to accomplish such diverse
national purposes as the assurance of orderly air travel,
electronic communication by radio, television and (po-
tentially) the internet, and the maintenance of orderly la-
bor-management relations in the nation’s industries.

Because the national powers alone cannot direct many
areas of governmental activity efficiently or effectively,
there has been a clarification — perhaps even a strength-
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ening in some cases — of the roles of states and local
governments in the federal system. We can see this, for
instance, in some aspects of governmental action regard-
ing environmental pollution. The national government has
not been urged to assume the task of picking up solid
waste matter from the curbs in front of homes throughout
the country. Nor is this an appropriate matter for the
states. The duty to collect solid waste is, by general agree-
ment, a function of local government.

What, then, should the national and state governments
do in the area of solid waste management? The national
government sets standards, conducts and finances re-
search to develop new technologies for waste disposal,
and provides financial assistance to utilize the new tech-
nologies to meet the standards. State governments match
the research findings to their particular needs, develop
specific regulations and operational procedures to meet
the standards, devise optional organizational arrange-
ments, and provide technical and financial assistance to
local governments with issues related to solid waste man-
agement.

Collaborative governmental action can also best handle
many other areas of public service.

The Role of the States and Local Government

The states have “residual’”” powers. In the words of the
Tenth Amendment of the Constitution, the states have “the
powers not delegated to the United States by the Con-
stitution, nor prohibited by it....”

Some people assert that the states have “lost” power
to the national government, as the latter has moved more
and more into areas once regarded as the exclusive prov-
ince of the states.

To some extent this may be true, but it is also true that
state activity has grown. The situation is not so much one
of relative gains or losses of power as it is of expanding
governmental roles atall levels.

Recent experience shows that even as societal issues
become nationwide in scope, they often retain state and
local dimensions that make it desirable for the states and
local governments to act in concert with the national gov-
ernment.

More and more, contemporary federalism has become
a cooperative arrangement whereby national, state and
local governments direct their energies toward common
objectives. Consider the great highway network that now
spans the nation. National, state and local governments
all help to finance, build and maintain roads.

Any recent state or municipal budget includes arange
of joint national-state-local actions that extends into fa-
miliar areas of modern life — public, health, social ser-
vices, education, environmental pollution, and land-use
planning. Local government officials increasingly find
themselves cooperating in enterprises where they must
coordinate their individual roles with officials who are simi-
larly engaged at other levels of government.

The Contemporary Federal System

For more than a century and a half, people sought to
clearly distinguish what the national government could do
from what the states could do. The United States Su-
preme Court has filled many shelves with learned dis-
courses and decisions related to this purpose.

In recent decades, relationships within the federal sys-
tem raise less questions of relative powers, and more ques-
tions regarding the portion of an overall governmental
objective that each level of government can achieve. Since
contemporary social problems have many facets and di-
mensions that cross governmental lines, it is no longer
productive to view the federal system as an arena where
antagonists contend for power. It is far more useful to
consider which government can perform a given func-
tion, activity or duty and produce the best results.

The contemporary questions of federalism ask: how
best to spread the costs of certain types of government
programs among the tax-payers of the whole nation, how
best to channel the dwindling natural resources of the
nation to purposes of greatest benefit to all, how best to
ensure that the powers of government are not used un-
fairly for the benefit of one segment of the society at the
expense of others, and how best to ensure that citizens
have a meaningful role in making decisions that are im-
portant to them.

In some ways the contemporary federal system oper-
ates in the way the framers envisaged. But we look at the
system somewhat differently now than we did in the past.
The root question of the national-state relationship has
always been the extent to which the system would be
centralized or decentralized. Today we often answer this
question in terms of how much centralization or decen-
tralization is necessary or desirable to meet agreed upon
general objectives.

For local officials, one of the most significant attributes
of the contemporary federal system is the array of fed-
eral financial grant programs that have been authorized
by Congress, especially since World War 11. The Cata-
log of Federal Domestic Assistance, available from the
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Superintendent of Documents, contains more than a thou-
sand separate federal aid programs. Many, though not
all, are available to local governments.

The fact that a program appears in the Catalog does
not necessarily mean that funds are readily available.
Making a federal grant program operational involves three
necessary steps. Congress must enact legislation that “au-
thorizes” arelatively large amount of money for the pro-
gram. Congress must then appropriate all or part of the
authorized amount-usually a considerably smaller figure
than the full authorization. Finally, the President must re-
lease the appropriated funds through the federal budget-
ary control mechanisms for administration by the desig-
nated federal agency.

In recent years, many federal categorical assistance
programs have been consolidated into block grants in
response to demands for a simpler aid system and greater
flexibility in state and local use of federal funds. Despite
the continued consolidation of domestic assistance fund-
ing into block grants, the dollar amounts allocated to vari-
ous programs have been continually reduced.

The Future of the Federal System

The resolution of public problems often requires a multi-
pronged approach that the federal system not only makes
possible, but facilitates. Many of our challenges can only
be overcome by focusing the efforts of people at all lev-
els. This belief has renewed the interest in various forms
of decentralization, both of authority and of capacity to
deal with specific problems. At the same time, it is real-
ized that popular participation in community decision
making should always be encouraged in an increasingly
pluralistic society.

Proper functioning of the federal system requires citi-
zen participation, continual patience and compromise, and
toleration of diverse views and approaches. The federal
system of government is far from perfect. However, its
inclusion of checks and balances, diffusion of authority
over several levels, and paramount respect for
overarching constitutional principles, makes it the stron-
gest bulwark against tyranny that has ever been seen in
the world.

Chapter Endnotes

1. Readers interested in the history of local government in New York will find informative the “Early History of Town Government”
in McKinney’s Town law, prepared in 1933 by Frank C. Moore. Moore later became Comptroller and Lieutenant Governor of New
York, and his essay appeared in all subsequent editions of Mckinney’s Town Law. Also of interest is the “History of the County
Law,” prepared by James S. Drake as an Introduction for the 1950 edition of McKinney’s County Law.

2. Climate of New York, U.S. Department of Commerce, NOAA, “Climatography of the United States,” No. 60, p.2.
3. With a 2000 Census population of 18,976,457, New York now ranks third to California and Texas, which have 2000 Census

populations of 33,871,648 and 20,851,820, respectively.

4. Policy Issues in Rural Land Use, Vol. 9, No. 2 December, 1996. Department of Agriculture, Resource and Managerial Economics-

Cornell Cooperative Extension.

5. New York State Agricultural Statistics 2005-2006 Annual Bulletin, printed and distributed by NY'S Department of Agriculture and

Markets.
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CHAPTER I

The State Government

Government in New York State is essentially a partnership between the state and the local units of
government — cities, towns and villages. All of the elements of the state government — the Legislature, the
office of the Governor, the courts and the vast administrative structure — are engaged in activities for
which the local governments also share responsibility. To understand local government fully, it is neces-
sary to gain a basic understanding of the state government and its far-reaching activities.

Our federal system of government divides responsi-
bilities between the national and state governments. The
states, in turn, delegate much power to local governments.
The entire system calls for fiscal and political account-
ability at each government level — from the White House
tothe village hall.

The interdependence and interrelationships among the
Office of the Governor, the State Legislature, state agen-
cies, and local governments are important to know. We
must understand the grants of authority, the scope of ju-
risdiction, the organization and the operative processes
of the executive, legislative, judicial and administrative
elements of state government in relation to the other ele-
ments and to the local government function. The Gover-
nor makes policy and provides administrative leadership
and direction; the Legislature also makes policy and imple-
ments it by enacting legislation and appropriating funds.
State agencies carry out the actual programs of state gov-
ernment, and act as intermediaries and close working
partners with local governments. By providing a check
and balance on the system, the courts also play an inte-
gral part in the operation of state and local government.
We will discuss the courts in the following chapter.

The Legislature and the Legislative Process

The Constitution of the State of New York vests the
lawmaking power of the state in the Legislature. Itisa
bicameral, or two-house, legislative body consisting of
the Senate and the Assembly. Bicameralism in the United
States has two major roots: the English Parliament and
the “Great Compromise,” which was advanced by the
State of Connecticut at the Constitutional Convention of
1787. This compromise resulted in a Congress in which
all states have equal representation in the Senate and rep-

resentation roughly proportional to population in the
House of Representatives.

Composition

Article 111, section 2 of the State Constitution prescribes
the number and terms of senators and assembly mem-
bers. The number of senators varies, but there must be a
minimum of 50. At present the Senate membership num-
bers 62. Elected for two-year terms, members are cho-
sen from senatorial districts established by the Legisla-
ture. The presiding officer is the Lieutenant Governor,
who may not participate in debates and may vote only in
the case of atie. This tie-breaking vote applies only to
organizational and procedural matters and may not be
exercised on legislation since constitutionally no bill can
become law “...except by the assent of a majority of the
members elected to each branch of the legislature.”® The
Lieutenant Governor is not regarded as a member of the
Senate. In the absence of the Lieutenant Governor, the
presiding officer is the President pro tem, whom the Sen-
ate chooses from its own membership. However, the
President pro tem retains the right to vote on all matters.

The State Constitution specifies that the Assembly shall
consist of 150 members chosen from single-member dis-
tricts. Assembly members are elected simultaneously with
senators for two-year terms. The presiding officer of the
Assembly is the Speaker, who is elected by members of
the Assembly.

Eligibility

Acrticle 111, section 7 of the State Constitution requires
that legislators be citizens of the United States, state resi-
dents for at least five years, and residents of the district
they represent for at least one year prior to their election.
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The Constitution does not specify aminimum age require-
ment for members of the Legislature, but the statutes pro-
vide that “No person shall be capable of holding a civic
office who shall not, at the time he shall be chosen thereto,
have attained the age of 18 years.”’

Compensation

Article 111, section 6 of the State Constitution allows
the Legislature itself, by statutory enactment, to establish
rates of legislative compensation. Salary is paid on an
annual basis and provision is made for reimbursement of
expenses. Neither salary nor any other allowance can be
altered during a term of office.

Dual Office Holding

The State Constitution bars legislators from accept-
ing, during the term for which they are elected, a civil
appointment from the Governor, the Governor and the
Senate, the Legislature, or from any city government if
the office is created or if its compensation is increased
during the term for which the member has been elected.

The Constitution also provides that a legislator elected
to a congressional seat or accepting any paid civil or mili-
tary office of the United States, New York State (except
as a member of the National Guard, Naval Militia or
Reserve Forces), or any city government shall vacate his
legislative seat.

Internal Procedures

The State Constitution contains provisions regarding
the general organization of the Legislature. Each house:
determines its own rules; judges the elections, returns and
qualifications of its members; chooses its own officers;
keeps and publishes a journal of its proceedings; and
keeps its doors open except when the public welfare may
require otherwise.

The Legislative Process

The Legislature convenes annually in regular session
on the first Wednesday after the first Monday in January.
The Legislature, or the Senate alone, may also be con-
vened in special session at the call of the Governor or
upon presentation to the Temporary President of the Sen-
ate and the Speaker of the Assembly of a petition signed
by two-thirds of the members of each house of the Leg-
islature.

Introduction of Bills. The introduction of a bill starts
the formal legislative process. In general, members of the
Legislature may introduce bills, which often appear si-
multaneously in both the Senate and the Assembly, be-

ginning on the date the Legislature convenes. However,
the Governor can introduce budget bills under Article V11
of the Constitution without legislative sponsors. Bills may
be presented for “prefiling” on and after November 15
for formal introduction when the Legislature convenes the
following January. Budget and appropriation bills that the
Governor has submitted pursuant to section 3 of Article
V11 of the Constitution may also be introduced. No bill
may be introduced in either house on Fridays except by
the Committee on Rules or if submitted by the Governor.
The Temporary President designates the final day for in-
troduction of bills in the Senate in each session. In the
Assembly, the final day for unlimited introduction is the
third Tuesday of May. After that date, and through the
last Tuesday of May, each member of the Assembly may
introduce not more than 10 bills. Bills may be introduced
after the final dates for introduction only by unanimous
consent of the houses or by the Committee on Rules of
the respective houses.

Committees. The rules of each house provide for the
establishment of standing committees to consider and
make recommendations concerning bills assigned to the
committees according to the subject matter, area affected
or specific function to which the bills relate. A bill intro-
duced in the Senate or Assembly is first referred to a
standing committee unless, by unanimous consent, it ad-
vances without committee reference. A bill begins its
course through the Legislature when a majority of the
committee membership votes it out of committee. Figure
3 charts the course of a bill through the New York State
Legislature.

Amendment. Bills may be amended an unlimited num-
ber of times. In either house the sponsor may amend and
recommita bill in committee, or the committee may re-
port the bill with amendments. Either house may amend a
bill even after it has passed in the other house.

The originating house must concur on amendments
added by the second house and repass the bill before it
may be transmitted to the Governor. Each time the first
house amends a bill, it adds a letter of the alphabet, be-
ginning with “A,” to the bill number. If the second house
amends a bill, itassigns a print number to the bill. Either
house may substitute, on a motion from the floor, an iden-
tical bill from the other house.

Action by the Governor. Ordinarily the Governor
must sign a bill which has passed both houses of the Leg-
islature before it becomes a law. While the Legislature is
in session, the Governor has 10 days, excluding Sun-
days, to approve or veto a bill. If the Governor signs the
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bill, or does not take action within the 10 days, the bill
becomes a law. If the Governor vetoes the bill, it dies
unless it is repassed and becomes law by approval of
two-thirds of the members of each house.

All bills passed or returned to the Governor during the
last 10 days of the session are treated as “30-day” bills.
On such bills, the Governor has 30 calendar days, in-
cluding Sundays, after the Legislature adjourns, within
which to act. If the Governor does not act on a bill during
the 30-day period, it is dead. Such bills are said to have
been “pocket vetoed”, since the Governor is not required
to act upon them and does not have to give reasons for
his failure to act.

Constitutional Amendments

A concurrent resolution proposing an amendment to
the State Constitution is considered by the Legislature in
the same manner as a bill. The Legislature must, how-
ever, transmit the proposed amendment to the Attorney
General for an opinion as to its possible effect upon other
provisions of the Constitution. The Attorney General must
return the proposal within 20 days. Failure of the Attor-
ney General to render an opinion does not affect the pro-
posal or action thereon. If adopted by both houses, it is

sent to the Secretary of State for filing. No action by the
Governor is required. The proposal must again be sub-
mitted in the first year of the term of the next succeeding
Legislature. If adopted a second time, it is submitted to
the people for consideration and vote. If approved, it
becomes part of the Constitution as of the following Janu-
ary first.

A concurrent resolution ratifying a proposed amend-
ment to the United States Constitution is treated in the
same manner as a bill. If adopted by the Legislature, the
resolution is delivered to the New York State Secretary
of State, who forwards it to the United States General
Services Administration.

Sources of Legislation

A characteristic of our relatively open society in the
United States is that an idea for legislation, and indeed a
bill itself, may originate from almost any source. Sources
of legislative proposals include the Governor’s annual leg-
islative program, the legislative programs of the various
state departments, individual legislators, special interest
groups, municipal associations, local governments, indi-
vidual citizens and various committees of the Legislature.
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FIGURE 3
Course of Bill Through New York State Legislature

A Billis
Introduced by

A Senator in
the Senate

Is Referred to:

An Appropriate
Standing Committee

A Member in the
Assembly

Is Referred to:

An Appropriate
Standing Committee

Possible
Committee
Action

Public Hearing
Amendment

Report

Defeat

Hold for Consideration
Dual Referral

If Reported, Goes to:

Senate General
Orders Calendar

If Advanced, Goes to:

If Reported, Goes to:

Assembly Second
Reading Calendar

If Advanced, Goes to:

Senate Third Reading Calendar for
Final Vote on Senate Floor

Assembly Third Reading Calendar for
Final Vote on Assembly Floor

Must “age” for three legislative days.* Subject here to
Amendment, Star, Lay Aside, Recommittal, Loss, or
Tabling. If Passed, it goes to other house, where it is
treated as a new bill as noted above.

If Assembly, passes bill unchanged,** it
returns to Senate for transmittal to:

If Senate, passes bill unchanged,** it returns
to Assembly for transmittal to:

Governor,***
for signature, making it a
“Chapter” (law), or for Veto.

*  The State Constitution requires the printed bill to be on Members’ desks for three calendar legislative days. This procedure
may only be shortened by a “Message of Necessity” for immediate vote from the Governor.

** If changed, the house of origin must concur before it goes to the Governor.

*** The Governor has 10 days, excluding Sundays, to act on bills sent to him or her prior to by 10 days before adjournment. If the
Governor does not act in that time, the bills automatically become law. The Governor has 30 calendar days after the Legislature
adjourns to act on bills passed during the last 10 days of the session. These bills may not become law without the Governor’s

approval (“pocket veto”).

Legislation — Local Government Role

The legislative process provides local officials and the
public with the opportunity to express their views on pend-
ing legislation to the Legislature and to the Governor. In-
dividuals can have an impact on legislation; it does not
take an accomplished lobbyist to point out to legislators
and legislative leaders the advantages or deficiencies of a
particular bill. Officials and citizens alike should not be

dissuaded from making their views known merely be-
cause they are unfamiliar with the legislative process. Local
officials can turn to their municipal associations for guid-
ance on legislative matters, and citizens have the oppor-
tunity to work with an array of public and special interest
groups.

In many cases, the task of making one’s views known
may begin before specific legislation has been introduced.
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Legislative commissions and committees frequently hold
public hearings on particular problems at which the views
of public officials and citizens are sought. Also, individual
legislators often actively seek out the views of their con-
stituents as to needed legislation.

The best time to make one’s views known about a
particular bill is when it is under consideration by the Leg-
islature, particularly while the bill is in committee. Written
comments given to the committee’s chairperson, with suf-
ficient copies for committee members and staff, will help
accomplish this purpose.

After a bill is reported out of committee, getting an
opinion across becomes increasingly difficult, because, if
for no other reason, a vast number of bills come before
each house. At this point it is best to direct comments to
the leaders of each house. Anyone wishing to express
views on a bill should remember that even if a bill passes
one house prior to becoming a law, the other house must
also consider it, first in committee and then on the floor.

After abill has passed both houses, comments should
be directed to the Governor or his or her Counsel. Here,
again, time is of the essence. If the bill is passed early in
the session, the Governor has only 10 days in which to
signor vetoiit.

In the Assembly, the news media and the public are
now provided access to all standing committee meetings.
The committee chairpersons have the option to close
meetings or hold executive sessions in accordance with
the Open Meetings Law, but roll call votes must be avail-
able to the press and to the public as soon as practicable.
The public may also check committee attendance records.
The Assembly public information office provides the public
with a variety of materials relating to standing committees
(schedules of meetings, hearings, etc.), sponsor’s memo-
randa on bills, transcripts of debates, daily calendars and
other relevant information. The Assembly also maintains
a home page on the internet.

The Senate has also adopted “open Senate” rules.
These rules provide that all committee meetings must be
open to the news media (although committee chairper-
sons may call special closed meetings in accordance with
the Open Meetings Law). The rules also provide that agen-
das for committee meetings must be made available to
the news media and to the public, and provide that stand-
ing committees must serve all year. The Senate Journal
Clerk’s office provides, or helps the public to obtain,
materials similar to those available from the Assembly
Public Information Office. The Senate also maintains a
home page on the internet. Both houses provide a tele-

phone “hotline” service during sessions, from which any-
one can obtain information on the current status of any
bill.

The Governor

The Governor is the central figure in the state’s public
affairs. The Governor initiates programs and executes
them; guides the Legislature; appoints and removes key
officials; and represents the state and its people. The
Governor has a very strong role in the State of New York
since the office includes policy development, legislative
leadership, executive control, and sovereign responsibili-
ties.

Policy Development

The policymaking role derives from the Governor’s
responsibilities and position as chief executive officer of
the state. The role of chief policymaker is therefore more
implied than explicitly stated in either the State Constitu-
tion or other state laws. As the state’s activities have
grown, the Governor’s concerns have become broader.
Today they include economic and community develop-
ment, transportation, education, environmental conser-
vation, health, criminal justice, drug abuse, housing and
other matters affecting daily life. The people look to the
Governor for leadership and direction in these areas, but
the Constitution does not explicitly vest the office with
such powers. It is of particular significance, however, that
the Constitution mandates that the Governor annually
present a “State of the State” message and an executive
budget to the Legislature.

Legislative Leadership

Of course, legislative authority is often required to
implement executive policy proposals. To achieve imple-
mentation the Governor has substantial constitutional,
statutory and other, less formal resources. The Governor
not only has influence with legislators and with the public,
but he or she also has constitutional authority to con-
vene, and specify the agenda of, special legislative ses-
sions. Via messages of necessity, the Governor also has
the power to clear bills for consideration. With these pow-
ers, the Governor has a key role in establishing the agenda
for decision making and in shaping such decisions. The
Governor serves as a public leader as well as the chief
administrator of the State of New York.

Executive Control

The State Constitution provides that “the executive
power shall be vested in the Governor,” who “shall take
care that the laws are faithfully executed.”® The Consti-
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tution also empowers the Governor to appoint and re-
move the heads of most state agencies and to propose
the budget. These provisions form the basis for guberna-
torial direction of state activities.

The executive budget is perhaps the strongest mana-
gerial tool that the Constitution provides the Governor.
Since 1927, Article V11 of the New York Constitution
has conferred on the Governor initial responsibility for
proposing to the Legislature a coherent statewide plan
for government spending. Under this system, the State’s
budget originates with the Governor, and he must submit
to the Legislature proposed legislation, including “appro-
priation bills,” to put his or her proposed budget into ef-
fect. The Legislature may not alter an appropriation bill
the Governor has submitted, except to strike out or re-
duce items. The Legislature may, however, add items of
appropriation, provided that each such item is stated sepa-
rately and distinctly from the original items and that each
refer to a single object or purpose. “Such an appropria-
tion bill shall when passed by both houses be a law im-
mediately without further action by the governor, except
that separate items added to the governor’s bills by the
legislature shall be subject to [the governor’s line-item
veto].” Gubernatorial direction over administrative agen-
cies centers in the Division of the Budget, which both
recommends to the Governor how much state agencies
should be allowed in appropriations and exercises con-
siderable authority over how agencies spend the funds
appropriated by the Legislature. The Governor’s spe-
cific constitutional powers for administrative control, how-
ever, are not extensive and do not include complete ad-
ministrative and managerial powers. Constitutionally, the
Governor does not control the entire executive branch.
Both the State Comptroller and the Attorney General are
popularly elected, and the Legislature chooses the Re-
gents of the University of the State of New York, who
supervise the Education Department. The Governor pri-
marily concentrates on policy, and focuses gubernatorial
administrative attention on overall direction.

Sovereign Responsibilities

The Governor has the power to grant reprieves, com-
mutations and pardons after conviction for all offenses
except treason or in cases of impeachment. The Gover-
nor also may remove certain local officials, particularly
those concerned with law enforcement, and may appoint
certain judges and local officials to complete terms in some
cases and to fill vacancies pending election in others. Fi-
nally, the Governor is commander-in-chief of the state’s
military and naval forces.

Eligibility
The Governor must be a citizen of the United States,

not less than 30 years old, and must have resided in the
state for at least five years at the time of election.

Succession

If the Governor dies, resigns or is removed from of-
fice, the Lieutenant Governor becomes Governor. If the
Governor is absent from the state, under impeachment,
or is otherwise unable to discharge the duties of the of-
fice, the Lieutenant Governor acts as Governor until the
inability ceases. The Temporary President of the Senate
and the Speaker of the Assembly are next in the line of
succession respectively.

Lieutenant Governor

The Constitution assigns the Lieutenant Governor only
the role of serving as President of the Senate. The Gov-
ernor and the Legislature may, however, make other as-
signments, and traditionally Governors have turned to the
Lieutenant Governor for help of various kinds, ceremo-
nial and otherwise.

State Comptroller

The State Comptroller is the state’s chief fiscal officer.
The Office of the State Comptroller: maintains accounts
and makes payments on behalf of the state; audits the
finances and management of state agencies, New York
City and public authorities; examines the fiscal affairs of
local governments; provides fiscal legal advice to state
agencies and local governments; trains local officials in
fiscal matters; and administers the state’s retirement sys-
tems. The State Comptroller’s Office publishes a wide
range of materials on fiscal matters, including annual re-
ports on state and local government finances, as well as
an annual volume of legal opinions on local government
operations.

Attorney General

The Attorney General is the state’s chief legal officer.
The Office of the Attorney General prosecutes and de-
fends actions and proceedings for and against the state,
and defends the constitutionality of state law. Local gov-
ernment legal officers may obtain informal, written Opin-
ions from the Attorney General. These opinions, while
not binding on the local government, are nonetheless ex-
tremely useful, and may be given great weight by the
courts. The Attorney General’s responsibilities also in-
clude supervising the Organized Crime Task Force; pro-
tecting consumers against fraud; safeguarding civil rights
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and the rights of workers; condemning property; and
collecting debts. Specialized bureaus handle: criminal
prosecutions, antitrust cases, investor protection, envi-
ronmental protection, consumer fraud and protection, civil
rights, worker protection, regulation of cooperative and
condominium housing, charities, and trusts and estate
matters.

State Agencies

The State Constitution provides that there shall be no
more than 20 civil departments in the state government.
These departments previously were specified by name,
but the Constitution was amended in 1961 to eliminate
the specification of departments and to set the maximum
number of departments at 20.

The Legislature is authorized by law to assign new pow-
ers and functions to departments, offices, boards, com-
missions, or executive offices of the Governor, and to
increase, modify, or diminish such powers and functions.
The Legislature is further authorized to create temporary
commissions for special purposes or executive “offices”
in the Executive Department. Numerous state agencies
fall into the latter two categories — that is, temporary
commissions and “offices” in the Executive Department.

Generally speaking, the heads of all departments,
boards and commissions (except the State Comptroller,
Attorney General and members of the Board of Regents)
must be appointed by the Governor with the advice and
consent of the Senate, and may be removed by the Gov-
ernor ina manner prescribed by law. Another exception

involves the authority of the Board of Regents to appoint
and remove the Commissioner of Education

Afinal exception pertains to the Commissioner of the
Department of Agriculture and Markets. The Constitu-
tion provides that this department head shall be appointed
as provided by law, which presently provides for the
Governor to make this appointment. While this manner
of appointment is consistent with the general manner of
appointment of department heads, the Governor’s ap-
pointment power is statutory rather than constitutional.

The administrative structure of New York State gov-
ernment currently consists of 20 state departmentsand a
great number of other agencies, such as public authori-
ties, temporary state commissions, and various divisions
and offices in the Executive Department. Each depart-
ment and agency has been established for a particular
purpose, and each functions in a particular way within a
legally prescribed area of operation. Each department
directly or indirectly affects local governments of the state
in terms of jurisdictional or regulatory authority, advisory
services, aid programs and other related functions, de-
pending on its program responsibilities.

Some state agencies were created in response to fed-
eral mandates requiring that a particular type of state-
wide agency handle a particular program. Pressures from
within the state for new agencies to furnish specialized
services led to the establishment of other agencies. The
relationships between these agencies and local govern-
ments in the provision of public services are discussed in
Chapter XV.

Chapter Endnotes

6. Aurticle I, 82; see also Public Officer’s Law 83.
7. SeeN.Y.S. Constitution, Article V11, 84.

8. Aurticle Ill, 82; see also Public Officer’s Law 83.
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CHAPTER 111

The Judicial System

The State Constitution establishes a unified court system for New York State. All courts, except those of
towns and villages, are financed by the state in a single court budget. Administration of the courts is the
responsibility of a single administrator, having statewide authority, who acts in accordance with policy
direction supplied by the Chief Judge of the Court of Appeals.

The courts that compose the state’s judicial system generally may be arranged on three functional
levels: (1) appellate courts, including the Court of Appeals and the Appellate Divisions of Supreme Court;
(2) trial courts of superior jurisdiction, including the Supreme Court and various county level courts; and
(3) trial courts of inferior jurisdiction, including the New York City civil and criminal courts and various

district, city, town and village courts upstate.

The court system in New York is one of the three sepa-
rate branches of state government (Executive, Legisla-
tive and Judicial), and it plays an integral role in both state
and local governmental operations. The courts are charged
with: interpreting provisions of the State Constitution and
laws enacted by state and local governments; resolving
disputes between private citizens or between a private
citizen and a state agency; exercising jurisdiction over
persons accused of crimes and other violations of law;
and adjudicating claims of individuals against state and
local governments.

In 1962, New York made its first court reorganization
in more than a century by completely revising the judi-
ciary article of the State Constitution (Article V1). This
new article continued or established the various courts
that now comprise the New York court system. It also
prescribed the number of judges and justices for each of
these courts, their method of selection, and their terms of
office (Table 3). The new article also created an adminis-

trative structure responsible for administering the courts
and for disciplining judges.

In November 1977, the people of the state approved
a series of amendments to the judiciary article that: (1)
changed the manner in which Judges of the Court of Ap-
peals are selected from statewide popular election, to
gubernatorial appointment; (2) established a new, cen-
tralized system of court administration; and (3) stream-
lined procedures for disciplining judges. These amend-
ments took effect on April 1, 1978.

Of great importance to the operation of the court sys-
tem was the 1976 enactment by the State Legislature of
a unified court budget for all courts of the unified court
system, except town and village courts. Whereas for-
merly both state and local government sources had funded
the affected courts in over 120 different court budgets,
effective April 1, 1977, the state funded them entirely ina
single court budget.
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FIGURE 4

New York SateUnified Court System
Current Trial Court Sructure

Court of Appeals

AppellateDivisons

Supreme Courts

Family Courts

AppéelateTerms
(18 & 2™ Depts.)

Court of Clams

Surrogate's Court

County Court

— also hearsappealsfrom
town, villageand city courts
inthe3& 4" Depts.

NY C Civil Court

NY C Criminal Court

City Courts
Town Courts
Village Courts

Digtrict Courts
(29 Dept. Only)
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TABLES3

New York SateCourt System Char acteristics

Court
Court of Appeals

AppellateDivision

Appellate Term

Supreme Court
Court of Claims

Surrogate’'s Court

County Court
Family Court

Civil Court of
New York City

Criminal Court of
New York City

District Court
City Court

Town Court
Village Court

No. of Judges
7

24 permanent;
number of
temporary
judges

Varies

328
26

3r

129
127

120

107

50
162

Approx. 2,000
Approx. 570

How Selected

Gubernatorial appointment with advice

and consent of Senate upon recommendation
of acommission on judicial nomination

Gubernatorial designation from among duly
elected Supreme Court justices

Designated by Chief Administrator of Courts,
with approval of presiding justice of the
Department, from among duly elected
Supreme Court justices

Elected

Gubernatorial appointment with adviceand
consent of Senate

Elected

Elected

Mayoral appointment in New York City.
Elected outside the City

Elected

Mayoral appointment

Elected

Most elected, some appointed by Mayor
of Common Council

Elected
Elected

Term
14 years

Presiding justice: 14 years,
or balance of term as
Supreme Court justice'
Associate justice (perma-
nent): 5 years or balance
of term as Supreme Court
justice’

Varies'

14 years

9yearsor, if appointed to
fill avacancy, the period
remaining in that term’
14 yearsin New York
City' 10 years outside
the City'

10 years

10yearsor, if appointed to
fill avacancy, the period
remaining in that term’
10 years

10yearsor, if appointed to
fill avacancy, the period
remaining in that term’

6 years

Varies'

4 years
Varies, most are 4 years

1

Appellate and Court. of Appealsjustices.

Includes justices designated to the Appellate Division and Terms. Does not include certified justices of the Supreme Court
(which number may vary significantly each year).

Includes only separately elected surrogates.

Includes 72 county judges and 57 multi-hatted county-level judgeships.

Mandatory retirement at end of year in which Judge reaches age 70, with limited potential exceptionsfor Supreme,
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Court of Appeals

Established in 1846, the New York Court of Appeas
hasemerged asthe great common law court at the apex
of the state court system. In criminal cases wherethe
judgment isdeath, appealsmay betaken directly tothe
Court of Appeasfromacourt of origina jurisdiction; in
other casesappealsmay betaken asthe Legidature pro-
vides. Review of death judgmentsincludesboth ques-
tionsof law andfact. Otherwise, review isusudly limited
to questions of law. Incivil cases, appealsmay betaken
asof right or by permisson, depending onthefindity of
the determination from which an appeal issought, the
issuesinvolved, thecourt inwhichtheaction or proceeding
originated, and whether there was disagreement in the
court below.

The Court of Appealsconsistsof aChief Judgeand
six Associate Judges. Each judge servesaterm of 14
yearsor until theend of the calendar year inwhich heor
shereachesage 70, whichever occursfirst. Vacancies
onthecourt arefilled by gubernatoria appointment from
amongindividua sfoundto bequdified by anonpartisan
Commissionon Judicial Nomination. Inorder to bedli-
giblefor appointment, candidates must have been admit-
ted to the practice of law in New York for at least 10
years. All appointments must be approved by the Sate
Senate. The Governor isempowered to designatejus-
tices of the Supreme Court to serve asadditional Asso-
ciate Judgesonthe Court of Appeal sduring timesof heavy
caseload.

Generally, all sevenjudgesof the Court of Appeas
hear each case, although the Condtitutionrequiresonly a
quorum of fivejudges. In every casethe concurrence of
at least four judgesisnecessary for adecision.

The operations of the Court of Appeals are super-
vised and controlled by the court itself, the Chief Judge,
andtheclerk of thecourt. The Chief Judge servesasthe
principa officer of the court and overseesitsmaintenance
and operation. The Chief Judge presides at the hearing
of argumentsand at the conferenceof judgesduringwhich
decisonsarereached.

AppéllateDivison

Established in 1894, theAppellate Division of the Su-
preme Court servesavery important functioninthead-
minigiration of justiceinNew York State. Thefour courts
of theAppellate Division correspond geographically to
thefour Judicia Departmentsonthemapin Figure3.1.
They are congtituted as courts of intermediate appel late
jurisdiction. For all practical purposes, however, they

serve as courts of last resort; 90 percent of the cases
they hear are not subsequently reviewed by the Court of
Appesls.

Under the State Constitution and implementing stat-
utes, appealsin civil mattersaretakento theAppellate
Divisionsfrom each of thetria courtsintheunified court
system, except theNew York City Civil Court, and dis-
trict, town, villageand city courtsoutsidethe City of New
York. Onan appedl, theAppelate Division reviewsques-
tionsof law and questions of fact. Appealsincrimina
mattersaretaken to theAppellate Division from County
and Supreme Courts. Asincivil cases, the Appellate
Divisonreviewsquestionsof fact and questionsof law in
criminal appeals. TheAppellateDivisonasohasorigi-
nal jurisdictioninalimited number of cases.

The State Constitution authorizesthe First and Sec-
ond Judicial Departmentsto have seven justiceswhile
the Third and Fourth Judicia Departmentsare each au-
thorized to havefivejustices. The Governor can assign
additiond justicesto each of the courtsto assist withthe
caseload. Justicesof theAppellate Division, other than
thepresding judtice, aredesignated by the Governor from
among thejustices el ected to the Supreme Court. The
termof officeof eachjusticeisfiveyears, butislimitedto
theend of the calendar year inwhich thejusticereaches
age 70. However, Associate Justices who have been
certified for continued service may be designated tore-
mainon anAppe late Division bench beyondthisretire-
ment age. Whilethe Governor isnot generdly limitedto
choosingjusticeswho resdeinthe Judicial Department
whereavacancy exists, the Constitution requiresthat a
maority of thejusticesdesignatedto sitinany Appellate
Divison shall beresidentsof that Department.

Thepresding justiceof eachAppellate Divisonisdes-
ignated by the Governor from among the Supreme Court
justicesinthat Department. Theterm of officeof the pre-
sding justiceequalsthe period of timeremainingin hisor
her term asa Supreme Court justice. Fromtimetotime,
astermsexpireor vacanciesoccur, the Governor makes
new designations. The Governor isalso empowered to
make additional designations during times of heavy
caseload or when agtting justiceisunableto servefor a
period of time.

TheAppellateDivison courtsgenerdly sitin panel sof
fivejustices, athough panelsof four justicesare autho-
rized. Inevery casethe concurrenceof at least threejus-
ticesisnecessary for adecision. Theoperationsof the
Appdlate Divisonaresupervised and controlled by each
courtitsef, itspresding justice, and theclerk of thecourt.
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AppédlateTerm

The Congtitution authorizestheAppdlate Divisonin
eachjudicia Department to establishan Appellate Term
for that Department or apart of that Department. The
Appellate Termsare conducted by no morethan three
Supreme Court justiceswho have been specialy assgned
totheterms. Two justicesconstitute aquorum, and the
concurrence of at least two isnecessary for adecision.
Wherethey have been established, Appdlate Termsex-
ercisejurisdiction over civil and crimina appealsfrom
local courtsand certain appeal sfrom county courts. At
the present time, A ppellate Terms have been established
only intheFirst and Second Departments.

SupremeCourt

The Supreme Court, as presently congtituted, wases-
tablished in 1846. Formed by the consolidation of the
officesof circuit judge and chancery judgewith the pre-
exiging SupremeCourt, itisnow cond dered asnglecourt
having generd origind jurisdictioninlaw and equity.

Under thisbroad constitutional grant of jurisdiction,
the Supreme Court may hear any crimina or civil action

or proceeding irrespective of itsnature or amount, ex-
cept claimsagainst the State. In practice, however, the
Supreme Court outside New York City principally hears
civil matters, and the County Courts hear crimina mat-
ters. InNew York City, the Supreme Court sitsin both
civil and crimind parts.

Judticesaredected for 14-year termsby dectorswithin
their judicial districts. Retirement ismandatory at the
end of the calendar year in which ajusticereachesage
70, but justices can be certified for up to threetwo-year
periodsafter reaching 70. A justice of the Supreme Court
must have been admitted to practicelaw inthe statefor
at least 10 yearsbefore assuming office. The number of
justicesfor eachjudicid digtrictisprescribed by the State
Legidature, subject to acongtitutionaly prescribed maxi-
mum number.

Court of Claims

From 1777 until 1897, New York State did not per-
mit any claimfor damagesto beasserted againgt itinany
court. During that period, the statewasentirely immune
fromsuitinitscourts. Individuassufferinginjury totheir
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personsor property through the activities of public em-
ployeeswere not however, wholly without remedy, as
they could petitionthe L egidaturefor redressintheform
of privatelegidation. In 1817, an adminigtrativeremedy
was made availablefor someclaimsrelated tothe Erie
Canal. From thismodest 1817 provision, the Court of
Claimsevolved through many enactments, culminatingin
Chapter 36 of the Lawsof 1897.

ArticleVI, section 9, of the Congtitution provides:

“TheCourt shdl havejurisdiction to hear and
determineclaimsagaingt thestate or by the state
againg theclaimant or between conflictingclam-
antsasthelegidaturemay provide.”

Implementing thisgrant of authority, theLegidaurehas
provided that the Court of Claimsshall havejurisdiction
over clamsagainst the Statefor appropriation of real or
personal property, breaches of contract, and torts. The
Legidatureaso hasspecifically granted the court juris-
dictionto hear clamsinvolving: wrongful actsby mem-
bersof themilitary; military employeesin the operation
of any vehicleor aircraft; and claimsof imprisoned con-
victslater pardoned asinnocent by the Governor. The
court servesasaforumfor clamsby or against the State
and certain public authorities. It does not possess the
power to grant claimsagainst politica subdivisonssuch
ascounties, cities, townsand villages. Theseclamsare
litigated in the Supreme Court.

The Court of Claimscurrently consistsof 26 judges,
who hear claimsagainst the State. The court holdstwo
trial termseach year in each of its 9 districtsthroughout
the state. Claimsare usually tried and decided by one
judge, unlessthe presiding judge appoints up to three
judgesto sitinaparticular case. Judgesof the Court of
Claimsare appointed by the Governor, by and with the
consent of the Senate, for nineyear terms (although re-
tirement ismandatory at theend of the calendar year in
whichthejudgereachesage 70). A judge must have been
admitted to practicelaw inthe statefor at least 10 years
before he or she may beginto serve on the bench.

County Court

A County Court sitsin each of the 57counties of the
state outsdethe City of New York. Under the State Con-
ditution, they haveunlimited crimind jurisdiction, but their
civil jurisdictionislimited to money clamsfor not more
than $25,000. The County Court also haslimited appel -
latejurisdiction; inthe Third and Fourth Judicia Depart-
ments, it hearsappeal sfromcivil and crimind judgments
of justice courtsand city courts.

The State Constitution of 1846 declared that there
should be elected in each of the counties of the state,
except the City and County of New York, one county
judge, who should hold officefor four years. Theterm of
office hasbeen changed to 10 years, but the office has
remained elective. A candidate, to bedligiblefor elec-
tion, must have been admitted to practicelaw inthe state
for at least fiveyearsand must beares dent of thecounty.
Retirement ismandatory at the end of the calendar year
inwhich ajudgeturns 70 yearsof age.

The Constitution authorizesthe L egidatureto provide
that the sameindividua may holdtwo or all of the posi-
tionsof county, surrogate and family court judge at the
sametime. There are many so-called “two-hat” and
“three-hat” judgesin upstate counties.

Surrogate'sCourt

Theexistence of the Surrogate’s Court in New York
can betraced back to colonia times, when early Dutch
officid sexercisedjurisdiction over estatematters. This
practice continued throughthe British colonid period. The
granting of |etters of administration and the probate of
willsinthe State of New York becametheresponsbility
of the Governor. Indischarging thisresponsibility, the
Governor was authorized to appoint adelegateto actin
hisstead. Oneof theearly delegatesused thetitle of “ sur-
rogate.”

The State Constitution (Article V1, section 12) pro-
videsthat the Surrogate’s Court shall havejurisdiction
over dl actionsand proceedingsrelating to:

» the affairs of decedents, probate of wills and
adminigtrtion of estates,

» theguardianship of the property of minors; and

» suchother actionsand proceedings, not within
theexclusivejurisdiction of the Supreme Court,
asmay beprovided by law.

Inpractice, thecourt’sjurisdiction, whichincludessuch
equity jurisdiction asmay be provided by law, extends
to, among other proceedings: the probate and construc-
tion of wills; grantsof | etterstestamentary to executors;
grantsof |etters of administration; proceedingsfor the
payment of creditors claims; proceedingsby fiduciaries
and claimantsto determine the ownership of property;
proceedingsfor the payment of bequests; grantsof let-
tersof trusteeship; appointment of guardiansfor infants
and their property; and accountings by executors, ad-
ministrators, trusteesand guardians.

The State Constitution providesthat there shall beat
least onejudge of the Surrogate’s Court in each county
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and such number of additional judges as may be pro-
vided by law. Eachjudge of the Surrogate’s Court, al'so
knownasa“surrogate,” must bearesident of the county
inwhich the surrogate serves and elected by the voters
of that county. Theterm of officeis14 yearswithinthe
fivecountiesof the City of New York and 10yearsinthe
other 57 counties. All surrogates are subject to manda-
tory retirement at the close of the calendar year inwhich
they turn 70 yearsof age.

Thereisno constitutional requirement that the surro-
gatebeaseparately elected position. TheLegidature
hasprovided that whereit isnot, the county court judge
shall dischargethedutiesof thesurrogate, aswell asthose
of the County Court.

Family Court

Viewed asone of the ma or accomplishmentsof the
1962 constitutional reorganization of thejudiciary, the
Family Court hasemerged asamajor entity in dealing
withdifficult issuesinvolving childrenandfamilies. The
court sitsin every county in the state outside of New
York City and citywidein New York City.

TheFamily Court’sjurisdictionisdivided between mat-
tersthat originate as provided by law and thosethat are
referred toit from the Supreme Court. Thecourt’sorigi-
nd jurisdiction includesauthority to adjudicate matters
related tothe:

e protection, treatment, correction, and commit-
ment of minors;

e custody of minors,

» adoption of persons(shared concurrently with
Surrogate’ sCourt);

e support of dependents;
*  edablishment of paternity; and
» proceedingsfor conciliation of spousesand fam-
ily offenses(shared concurrently with courtswith
crimind jurisdiction).
TheFamily Court, whenexercigngitsjurisdiction over
mattersreferred to it from the Supreme Court, hasthe
same powers possessed by the Supreme Court.

InNew York City, judgesof the Family Court are ap-
pointed by the mayor for termsof 10 years. In counties
outsdethe City of New York, judgesof the Family Court
areelected by thevoters of the countiesfor termsof 10
years. All judgesof the Family Court must retire at the
end of the calendar year in which they turn 70 years of

age.

Criminal Court of theCity of New York

The Criminal Court of the City of New York isthe
busiest criminal court in theworld. Constituted in its
present formin 1962, the court hasitsrootsin colonial
daysandisthe product of an evolutionary processthat
culminated inthe abolition of two court systemsinthe
City — the M agistrates Court and the Court of Special
Sessions— and their replacement by the Crimina Court
of the City of New York. The court now has an autho-
rized complement of 107 judges.

The Crimina Court of the City of New York hasjuris-
diction to adjudi cate misdemeanorsand offenseslessthan
misdemeanors, and to conduct pre-indictment felony hear-
ings. Most of the court’ sbusinessconsistsof traffic vio-
lations, and violationsof the Administrative Code of New
York City or theMultiple Dwelling Law.

Judgesof the Crimina Court must beresdentsof New
York City. They are appointed for termsof 10 yearsby
the mayor. Where avacancy occurs for reasons other
than expiration of a10-year term, themayor appointsa
judgetofill theposition for the balance of the unexpired
term. Retirement ismandatory at theend of the calendar
year inwhichthejudgeturns 70 yearsof age.

Civil Court of theCity of New York

The Civil Court of the City of New York cameinto
existence on September 1, 1962, whenit wasestablished
through amerger of the City and Municipal Courtsas
part of the state’ splan of court reorganization. The Civil
Court isone of thebusiest courtsof civil jurisdictionin
the United States. The court hasjurisdiction over nu-
merouscivil actions, including contracts, actionsfor per-
sonal injury, real property actions, and actionsin equity.
The State Congtitution, however, limitsthecivil jurisdic-
tioninactionsinvolving money claimsto amaximum of
$25,000.

The Civil Court hasaspecia housing part, ingtitutedin
1972, to assure the effective enforcement of state and
local lawsfor theestablishment and mantenance of proper
housing standardsin New York City.

TheCivil Court dsohasasmall daimspart. Clamants
may present asmall claimwithout being represented by
anattorney. Corporations, associationsand assgneesmay
notingtitute actionsinthesmal clamspart, dthoughthey
may be sued asdefendants. They may, however, insti-
tutesmall clamsinthe Court’scommercia clamspart,
which observesthe sameinforma, expedited procedures
asthesmall clamspart.

Local Government Handbook

25



The Civil Court presently consistsof 120judges, se-
lected for termsof 10 yearsby voterswithin New York
City from*“didricts’ established by the State L egidature.
Retirement ismandatory at the end of the calendar year
inwhich ajudgeturns 70 yearsof age.

Digtrict, Town, Villageand City Courts

Minor civil and crimina litigation, aswell astheearly
stagesof major criminal litigation, arising outside New
York City arehandled by district, city, townand village
courts. Thesecourtsof “inferior jurisdiction,” asthey are
sometimescalled, include someof theoldest of thestate's
courts— town justices date back to the seventeenth cen-
tury — and some of the newest — the Nassau and Suf-
folk District Courts wereestablishedin 1937 and 1964,
respectively. The population centers served by courts of
inferior jurisdiction rangefromsmall cities, villagesand
towns, many of which have popul ations under athou-
sand, to countieshaving morethan onemillionresidents.
These courtsdeal with avariety of matters, including
sampletraffic offenses, bill collection cases, felony hear-
ings, and complex commercid litigation.

Townand village courtsarestaffed by full-timeor part-
timejustices, who often arencot lawyers. District courts
and someof thecity courtsare staffed by full timejudges
who arelawyers. Court sessonsareheldin placesrang-
ing fromthejustice' sliving room or office, to roomsin
town or village hals, to formal court houses. In some
localities, court recordsarekept directly by thejudicia
officer. Inothers, recordsare kept by one or morefull-
timeor part-timeclerks.

Aninitiativeto achieve procedural uniformity inthe
lower courtsin New York culminated inthe enactment of
sections of the Uniform Court Acts, which assurethat
proceduresfollowed inthese courtsare substantially the
samethroughout the state.

Town Courts. Thetown justice court isthe oldest of
the“inferior” courtsinthestate (seealso, Chapter VI1).
Under theoriginal town structure, justices of the peace
were membersof thetown board and thushad legidative
aswell asjudicia functions. TheTown Law, adoptedin
1934, substituted town councilmen for justiceson the
town board in towns of thefirst class. Intownsof the
second class, justices remained members of the town
boards, although the town boards had the option— by
resol ution subject to permissive referendum — of pro-
viding that justices should not be membersof the board.
In 1976, the Town Law wasamended again to preclude
all townjusticesfrom serving ontown boardsduring the
tenureof their judicid office.

All townjusticesof the peaceformerly rantheir courts
independently, regardless of the number of justicesinthe
sametown. In 1962, however, the Court Reorganization
Amendment integrated town justice courtsinto theuni-
fied court system, and the enactment of the Uniform Jus-
tice Court Act firmly established the single court concept
ineachmunicipality. All justicesof atown areconsidered
to bejustices of the same court, and the proceedings of
onejustice are treated as acts of the whole court. The
sdariesof judicia and non-judicia personnel of atown
justice court arefunded by thetown.

Village Justice Courts. Although villages appeared
aslocal governmental unitsaslongago as1790, village
justiceshave not played the same central rolesinvillage
organization asjusticesof the peace played intown de-
velopment.

Thecongtitutiona history of theofficeof villagejus-
tice, formerly known asthepolicejustice, startswiththe
Constitutional Convention of 1846. Until then, village
policejustices gpparently were not the subject of genera
legidation. At the convention, aproposal was madeto
authorizethe L egidatureto createinferior local courtsof
avil andcrimind jurisdictionincitiesand villages Today's
villagejustice court tracesitsrootsto that point intime.

A villagejustice court hasthesamejurisdictionwithin
thevillage asatown justice court haswithin thetown.
Thecost of villagejustice court operationsisfunded lo-
cdly.

City Courts. Since 1846, the L egislature has been
authorizedto createcity courtsof limitedjurisdictionand
to establish thetenure of city judgesand the method of
their selection. For many years, theresulting legidative
enactmentswereframed asindividual court acts, each
affecting only onecity. In 1988, however, theLegida-
turecombined dl provisonsof law regulating city courts
andtheir judgeshipsinto asinglesection of law. Also, as
has been done with town and villagejustice courtsand
thedistrict courts, the L egid ature hasestablished general
procedura and jurisdictional regulationsin one consoli-
dated statute of genera applicability todl city courtsin
the state outside the City of New York — the Uniform
City Court Act.

District Courts. Thefirst district court was estab-
lishedin Nassau County in 1937, under the provisionsof
the State Congtitution and theAllternative County Gov-
ernment Law. Theonly other district court now in exist-
enceisthedistrict court of the First Judicia District of
Suffolk County, comprising the towns of Babylon,
Brookhaven, Huntington, I1dlip and Smithtown. It was
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created by theLegidaturewiththeapprova of thevoters
of thosetownsin 1963.

Althoughthereareonly two district courtsnow in op-
erationinthestate, the State Constitution providesthat a
district court may beestablishedin any areaof thestate
wherethelocal governing body of the affected areare-
gueststhe State L egidlatureto establish such court and
where both the L egislature and the voters of that area
approveitsestablishment.

Jurisdiction. District, town, village and city courts
havelimited civil and limited crimind jurisdiction, asde-
finedintheUniform CourtActs. Ingenerd, thecivil juris-
diction of these courtsislimited to clamsfor money dam-
agesnot exceeding $15,000 in thedistrict court and city
courts, and $3,000in thetown and villagejustice courts,
andtojurisdiction over summary proceedingsfor there-
covery of real property. Each court aso hasjurisdiction
over smadl clams, asdiscussed below. Thecrimind juris-
diction of these courtsisidentical tothat of the New York
City Crimina Court.

Small Claims. Eachtown, village, city and district
court hasasmall clamspart wheremoney clamsuptoa
maximum of $5,000 ($3,000in town and village courts)
may be heard and determined in accordance with more
informal court procedures. Specid jurisdictional require-
ments must be met before a suit may be brought in a
small clamspart. If suitisbroughtinatown or village
justice court, the defendant must resde or havean office
for thetransaction of businessor aregular employment
withinthemunicipality inwhichthecourtislocated. If
brought inacity court, the defendant must reside, have
anoffice or beregularly employed within the county in
whichthecourt islocated. If brought inadistrict court,
the defendant must reside, have an office or beregularly
employed withintheterritory embraced by the court.

City and district courtsa so have commercial claims
partswheremoney claimsup to alimit of $5,000 may be
brought by businesses and heard and determined asin
smdl clamsparts.

Staterulesprovidefor asmple, informa and inexpen-
sveprocedurefor prompt determination of small clams
andcommercid dams. Suchclamsmust receiveanearly
hearing and determination, and the hearingsmust be con-
ductedinsuch away asto ensure substantia justice be-
tween the parties according to the rules of substantive
law. The parties are not, however, bound by statutory
provisionsor rulesof practice, procedure, pleading or
evidence.

Court Financing

EffectiveApril 1, 1977, New York adopted aunified
court budget system. Under thissystem, the state took
over the entire non-capital cost of the operation of all
courtsand court-related agenciesof theunified court sys-
tem, except town and villagejustice courts.

Disciplining of Judges

EffectiveApril 1, 1978, new congtitutionaly mandated
proceduresfor thedisciplining of judgeswere established.
A Commissionon Judicial Conduct, comprising 11 per-
sons selected from the community by the Governor, the
Chief Judge of the Court of Appedls, and theleadership
of theLegidature, hasprimary responsibility for thein-
vedtigationandinitial determination of complaintsagainst
judges. The Commission may admonish, censure, remove
or retirejudgesagainst whom complaintsare sustained.
The Court of Appealsmay review all determinations.

The State Constitution authorizestwo other methods
by whichjudgeswho arefound guilty of misconduct may
beremoved from office, both of which requireaction by
the Legidature: removal by impeachment and removal
by concurrent resolution of the Senateand Assembly. Nei-
ther method isfrequently used.

Court Administration

EffectiveApril 1, 1978, thestructure of court adminis-
trationin New York changed considerably. The principa
featuresof the new systeminclude:

» appointment of a Chief Administrator of the
Courts by the Chief Judge of the Court of Ap-
pedls, with the advice and consent of an Admin-
istrative Board of the Courts;

e central adminigtrativedirection of the courtsby
the Chief Judgeand the Chief Administrator;

» approval by the Court of Appealsof statewide
standards and policies governing the operation
of dl courts;

e promulgation by the Chief Judge, and approval
by the Court of Appeals, of acode of conduct
for judges, and

» freguent consultation with theAdministrative
Board of the Courtsin court management deci-
sons.

The Chief Administrator hasnumerousduties. Among
themost significant are: preparing thejudiciary budget;
establishing thetermsand partsof court and assigning
judgesto them; engagingin labor negotiationswith unions
representing non-judicial employeesof the courts; and
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recommending to the Legidatureand Governor changes
inlawsand programsto improve the administration of
justiceand court operations. Toass st inthe performance
of these duties, the Chief Administrator has established
an Officeof Court Adminigration, staffed by lawyersand
management experts. The Chief Administrator hasalso
delegated responsibility to a cadre of administrative
judges, each serving on aregional basis.

The Office of Court Administration seeksto reduce
the caseload in the state’ s courtsthrough an alternative
approach to resolving problemsthat devel op between
people— the Community Dispute Resolution Centers

Program. Under the program, which wasauthorized by
the Legidaturein 1981 and made a permanent part of
the Unified Court systemin 1984, the Chief Administra-
tor of the Courts contracts with nonprofit community
agenciesto provide mediation assistanceto help dispu-
tantsreach mutual agreement. Now operating Statewide,
these centerstakereferralsfrom judges, law enforce-
ment agencies, individuasand others. They handlesuch
mattersasanimal complaints, breachesof contract, do-
mestic arguments, harassment, landlord/tenant problems,
noise complaints, petty larceny, school problems, small
clamsand ordinanceviolations.
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CHAPTER IV

Local Government Home Rule Power

The constitutional and statutory foundation for local government in New York State provides that coun-
ties, cities, towns and villages are ““general purpose” units of local government. They are granted broad
home rule powers to regulate the quality of life in communities and to provide direct services to the people.
In doing so, local governments must operate within the powers accorded them by statute and the New York

and United States Constitutions.

The home rule powers available to New York local governments are among the most far-reaching in the
nation. The extent of these powers makes each local government a full partner with the state in the shared

responsibility for providing services to the people.

Local government in New York State comprises coun-
ties, cities, towns and villages, which are corporate enti-
ties known as municipal corporations. These units of lo-
cal government provide most local governmental services.
Special purpose governmental units also furnish some
basic services, such as sewer and water services. School
districts, although defined as municipal corporations, are
single-purpose units concerned basically with education
in the primary and secondary grades. Fire districts, also
considered local governments in New York State, are
single-purpose units that provide fire protection in areas
of towns. Fire districts are classified as district corpora-
tions. There are other governmental entities which have
attributes of local governments, but which are not local
governments. These miscellaneous units or entities are
generally special-purpose or administrative units normally
providing a single service for a specific geographic area.

In this country’s federal system, consisting of the na-
tional, state and local governments, local government is
the point of delivery for many governmental services and
is the level of government most accessible to and familiar
with residents. Local government is often referred to as
the grass-roots level of government.

New York has many local governmental entities that
possess the power to perform services in designated geo-
graphical areas. While all of these entities fall within the
broad definition of “public corporation,”® only a very
small percentage of them are “general purpose” local
governments — counties, cities, towns and villages —
which have broad legislative powers as well as the power
to tax and incur debt. In order to stem the proliferation of
overlapping and independent local taxing units, the New

York Constitution was amended in 1938 to prohibit the
creation of any new type of municipal or other corpora-
tion possessing both the power to tax and to incur debt.*

While New York has long had counties, towns, vil-
lages and cities, their powers have increased greatly in
the last century. Originally, each individual local govern-
ment was created by a special act of the State Legisla-
ture. Each act created the corporate entity, identified the
geographical area that would be served by the entity and
granted powers and duties.** Over time, the State Legis-
lature adopted general laws to govern the nature and ex-
tent of local governments’ powers: the Town Law, Vil-
lage Law, General City Law and the County Law.*? These
general laws still apply, and now are augmented by the
overriding constitutional guarantee of “home rule.”*

Alocal government’s power is primarily exercised by
its legislative body. The general composition of legislative
bodies for counties, cities, towns and villages is discussed
in the individual chapters addressing each particular form
of government. The New York State Constitution, how-
ever, guarantees and requires that each county, city, town
and village have a legislative body elected by the people
of the respective governments.* Local legislative bodies
are granted broad powers to adopt local laws in order to
carry out their governmental responsibilities.”

Local governments serve a vital link in the relationship
between the states and the federal government under the
federal system. Many governmental services, whether
from the national or state level, have implications for, or
call for the involvement of, local government. Addition-
ally, in exercising its broad legislative authority, a local
government can profoundly impact the quality of life of
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its residents. This sharing of responsibility with the other
levels of government emanates from the federal and state
constitutions and the various statutory grants of power
that the State Legislature has passed to local governments.

Constitutional and Statutory Sources of
Local Authority

Federal Constitutional Foundation

Because the states and, particularly in New York, lo-
cal governments are integral elements of the federal sys-
tem, neither state constitutional and statutory provisions
nor local government legislative actions may contravene
the United States Constitution. It is rare for many of the
specific restrictions on state powers and authority, such
as those found in Article 1, section 10, of the federal Con-
stitution, to affect the day-to-day activities of local gov-
ernment, since these restrictions are designed primarily
to ensure the supremacy of the national government in
foreign relations. Whenever any local government exer-
cises any power accorded it by either the state constitu-
tion or by statute it must take care to consider whether its
actions would compromise federal constitutional provi-
sions that define the relationship of the state (and, by im-
plication, any of its political subdivisions) within the fed-
eral system, or guarantee personal liberties to individu-
als. For example, Article 1, section 8 of the United States
Constitution provides Congress with the power to “regu-
late Commerce with foreign Nations, and among the sev-
eral States, and with the Indian Tribes.” This grant of
power over commerce among the States has been inter-
preted to limit States’ power to adversely impact inter-
state commerce. Local regulatory measures that restrict
interstate commerce have been struck down by the United
States Supreme Court as unconstitutional.*®

The federal Constitution also guarantees that certain
personal liberties will not be taken away by the federal
government or by any state or local government. Of great
importance among these are the limitations on state power
that derives from the language of the Fourteenth Amend-
ment, which reads in part:

“No State shall make or enforce any law
which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State
deprive any person of life, liberty or property,
without due process of law; nor deny to any
person within its jurisdiction the equal protec-
tion of the laws.”

Itis not practicable here to review the many ways in
which the Fourteenth Amendment limits and restricts the

exercise of state and local power. Suffice it to say that in
exercising the general power to make regulations for the
“...health, peace, morals, education, and good order of
the people...” — the power known as “police power”
— the state, as well as its local governments, must be
careful to do so only in ways that do not contravene the
“due process of law,” “equal protection of the laws,” and
“privileges and immunities” provisions of the Fourteenth
Amendment.

State Constitutional Foundation

Local governments look to the State Constitution for
the basic law which provides for their structure, powers
and operational procedures. Two articles of the State Con-
stitution concern key local government needs: home rule
(Article 1X) and finance (Article V11I). Article IX, en-
titled “Local Government,” is commonly referred to as
the “Home Rule” article of the State Constitution, for it
provides both an affirmative grant of power to local gov-
ernments over their own property, affairs, and govern-
ment, and restricts the power of the State Legislature from
acting in relation to a local government’s property, af-
fairs, and government only to general laws or to special
laws upon home rule request.r’ This article includes:

» alocal government bill of rights;
* local government’s power to adopt local laws;

» theduty of the State Legislature to provide for the
creation and organization of local governments;

» the duty of the Legislature to enact a statute of
local governments;

* restrictions upon the power of the Legislature to
act by special legislation in relation to the prop-
erty, affairs or government of a local government;

» the power of the Legislature to confer additional
powers upon local governments.

Article V111, entitled “Local Finances,” contains the
constitutional powers pertaining to local taxation and the
incurring of debt. Among its provisions are the following:

» prohibition on gift and loan of public money or
property to any private undertakings except for
the care of the needy;

» prohibition of loan or credit to any public or pri-
vate individual, corporation or undertaking;

 authorization for two or more local governments
to incur debt for cooperative arrangements;

 limitations on the amount of debt that counties, cities,
towns, villages and school districts may contract
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and the purposes for which such debt may be in-
curred,;

» limitation on the creation of a municipal or other
corporation which would have both the power to
levy taxes and the power to incur debt other than
a county, city, town, village, school district or fire
district;

» the manner of computation of the amount of debt
that may be incurred, including specified exclusions
from the total debt-incurring power;

» limitations on the amount of real property taxes
that may be raised for local purposes; and

» the power of the State Legislature to restrict the
powers of taxation and incurring of debt.

Table 4 indicates other articles of the State Constitu-
tion that either contain references relating to local gov-
ernment powers and operations or place restrictions on
the State Legislature.

Article IX of the State Constitution grants power in
two ways: directly, where the grants are, in effect, self-
executing and require no further state legislative imple-
mentation; and indirectly, where the grants require fur-
ther legislation before they can be exercised.

Examples of direct grants of power are contained in
section 1 of Article 1X of the State Constitution, entitled
“Bill of Rights for Local Governments.” These rights in-
clude: (1) the right of a local government to have a legis-
lative body elected by the people; (2) the power to elect
or appoint local government officers whose election or
appointment is not otherwise provided for by the Consti-
tution; (3) the power to take private property for public
use by eminent domain; and (4) the right to make a fair
return on local government utility operations.

In some cases, although the Constitution sets forth di-
rect grants of power, these grants may still be subject to
state legislative implementation through the enactment of
procedural steps for their use. For example, Article IX of
the State Constitution grants local law powers to local
governments, but the exercise of the local law power must
be in accordance with the procedures set forth in the
Municipal Home Rule Law, which was enacted by the
State Legislature to implement the constitutional grants
of power.

Some grants of power require additional legislative au-
thorization or direction in order for a local government to
utilize them. These grants include: (1) the power to en-
gage in cooperative undertakings as authorized by the
Legislature; (2) the power to apportion the costs of gov-

ernmental services as authorized by the Legislature; and
(3) the power for counties to adopt alternative forms of
county government under a special law or a general law
enacted by the State Legislature.

These Constitutional references indicated in the fol-
lowing table are intended only to acquaint the reader with
the existence of a constitutional base for local govern-
ments. Determining whether a local government may ex-
ercise a particular power or function requires a greater
familiarity with the complete text of the constitutional pro-
vision, the state legislative implementation, and judicial
interpretations, if any.

TABLE 4

Constitutional Provisions
Relating to Local Government

New York State
Constitution

ArticleV, §6

Subject

Prescribes civil service merit sys-
tem.

Prescribes that after July 1, 1940
membership in any pension or re-
tirement system of the state or civil
division is a contractual relation-
ship and cannot be diminished or
impaired.

ArticleV, §7

Article VI
Article X, 85

Provides for the court system.
Prescribes the power of the State
Legislature to create public cor-
porations.

Provides for the educational sys-
tem.

Contains several provisions relat-
ing to local office holders, includ-
ing: filling of vacancies, compen-
sation of constitutional officersand
election of city officers.

Contains the general provisions
relating to taxing authority.
Contains the basic provisions re-
lating to public assistance and the
social services system.

Provides the authority for the pro-
vision of low-rent housing and
nursing home accommodations
for persons of low income and for
urban renewal.

Article X1

Article XIII

Article XVI

Article XVII

Article XV111
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The Statutes

In many instances, the Constitutional provisions de-
scribed above direct the State Legislature to adopt laws
that give local governments the authority to take certain
legislative actions, such as entering into inter-municipal
agreements or adopting city or county charters. The State
Legislature also may delegate to local governments addi-
tional authorizations as it deems appropriate or neces-
sary to enable local governments to fulfill their obligations
in the partnership of government.

The Legislature has enacted a body of law, known as
the Consolidated Laws, containing the statutory provi-
sions from which local governments derive most of their
substantive and procedural power. The title of each vol-
ume of the law generally suggests the subject matter or
level of government to which it has primary application.
Table 5 indicates the Consolidated Laws that are most
relevant to local government.

TABLES
Consolidated Laws Relating to Local Government

General
Municipal
Law

Powers and duties pertaining to all
local governments and school dis-
tricts, including provisions relating
to the maintenance of reserve
funds, planning activities, coop-
erative undertakings, establish-
ment of municipal hospitals, pub-
lic bidding requirements, munici-
pal airports, local bingo and games
of chance option, urban renewal,
annexation, and conflicts of inter-
est.

Highway Law

Construction and maintenance of
state highways and arterials; pow-
ers of the State Department of
Transportation; powers and duties
of county and town superinten-
dents of highways; the construc-
tion and maintenance of county and
town highways, including limita-
tions on expenditures for certain

Civil Service The state’s merit system; powers highway-related purposes, as well
Law and duties of the State Civil Ser- as state aid programs for high-
vice Commission; provisions for ways.
civil servu':e admln!stratlon at th? Local Finance Authorizations and procedures
local level, the Public Employees Law relating to the incurring of debt b
rFa:cir Err(;ptloynlintﬁ\ Ct’l cor[]monly counties, cities, towns, villages){
clerredtoas he 7ay’or aw. school districts, fire districts and
County Law The structure, administrative orga- district corporations.
nization, and power and duties of
county government. Municipal Basic authorizations, requirements
Home Rule and procedures for the adoption
EducationLaw  The powers of the State Educa- Law— of local laws by counties, cities,
tion Commissioner; the structure, Statute of towns and villages, and the pro-
organization, and powers and du- Local cedures for enactment and revi-
ties of school districts; and the Governments  sion of county charters and city
basic programs of state aid to charters, as well as the Statute of
school districts. Local Governments.
ElectionLaw  The conduct of elections. Public Provisions applicable to state and
OfficersLaw local officers, including residency
Eminent Procedure for acquiring property requirements, official oaths and
Domain by exercise of the power of emi- undertakings, resignations, filling of
Procedure Law nentdomain. vacancies, removal from office,
public access to records and open
General The powers and duties of cities meetings.
City Law generally, as well as specific au- Retirement  Stateand local retirement systems.
thorizations of taxation for the City and Social
of New York. Security Law
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TABLES

Consolidated Laws Relating to Local Government
(Continued)

Second Class
Cities Law

The organization of cities which
were classified as cities of the sec-
ond class on December 31, 1923.
This law has limited application.

General taxation laws of the state
and authorizations for sales and
use taxes by counties, cities and
certain school districts.

Tax Law

Town Law The structure, organization, pro-
vision of services, and powers and
duties of towns and fire districts,
as well as fiscal procedures and

requirements.

Vehicle and
Traffic Law

State operation and regulation of
vehicular traffic as well as autho-
rizations for regulation by counties,
cities, towns and villages.

Village Law The structure, organization, pow-

ersand duties of villages.

Volunteer
Firefighters’
Benefit Law

Disability or death benefits for
firefighters or their families as a
result of injuries or death arising
from the performance of duties by
volunteer firefighters.

Workers’ Workers’ compensation benefits
Compensation  foremployees of public as well as
Law private employers. Also contains

authorizations for self-insurance

plans by local governments.

This listing is not a complete compilation of the laws
applicable to local government. Many other laws that have
significance either to a particular level of government or
to an individual local government are scattered through-
out the statutes. For example: the State Finance Law sets
forth the provisions relating to the state’s revenue-shar-
ing programs; the Labor Law contains provisions relat-
ing to prevailing wage requirements in public works con-
tracts; the Agriculture and Markets Law contains provi-
sions relating to the establishment of agricultural districts,
dog regulation and impoundment and sealers of weights
and measures; the Correction Law contains provisions
relating to supervision and administration of county jails
and penitentiaries and state supervisory powers over city
jails; the Parks, Recreation and Historic Preservation Law

contains authorizations for historic preservation and lo-
cal snowmobile operation regulation; and the Transpor-
tation Corporations Law contains local government ap-
proval requirements for the formation of private sewer
and waterworks corporations. The Social Services Law,
Mental Hygiene Law, Real Property Tax Law and Pub-
lic Health Law are discussed elsewhere in this book.

Statute of Local Governments

Aurticle 1X of the State Constitution required the State
Legislature to enact a “Statute of Local Governments” in
order to grant certain powers to local governments. The
granted powers include the power to: adopt ordinances,
resolutions, rules and regulations; acquire real and per-
sonal property; acquire, establish and maintain recre-
ational facilities; fix, levy and collect charges and fees;
and in the case of a city, town or village, to adopt zoning
regulations and conduct comprehensive planning.

The powers granted in the Statute of Local Govern-
ments are accorded quasi-constitutional protection by
Avrticle 1X; a power so granted cannot be repealed, im-
paired or suspended, except by the action of two suc-
cessive Legislatures, and with the concurrence of the
Governor. Thus, for example, the repeal of village ordi-
nance power by the State Legislature was accomplished
by Chapter 975 of the Laws of 1973 and Chapter 1028
of the Laws of 1974.

The Statute of Local Governments reserves certain
powers to the State Legislature, even where the exercise
of these powers could or would diminish or impair a lo-
cal power. These include the power to take actions re-
lating to the defense of the state, to adopt laws upon
local home rule request, to adopt laws relating to the cre-
ation of alternative forms of county government and to
adopt laws relating to matters of overriding state or re-
gional concern.

Limitations on the State Legislature

The powers of the State Legislature are derived from
Article 111 of the State Constitution, as well as from other
Constitutional provisions. Additional powers, as well as
restrictions thereon, were conferred upon the Legisla-
ture by Article IX of the State Constitution, which directs
the State Legislature to adopt certain laws necessary to
effect the local powers granted by that article. Article 1X
also restricts the State Legislature from adopting special
laws that affect a local government’s property affairs or
government. Article X, therefore, serves both asa source
of authority for local governments and as a shield against
intrusion by the State upon their home rule prerogatives.
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The restriction on the State Legislature’s legislative pow-
ers is predicated upon the phrases “property, affairs or
government” and “general law.” The Legislature is spe-
cifically prohibited from acting with respect to the prop-
erty, affairs or governance of any local government ex-
cept by general law, or by special law enacted on a home
rule request by the legislative body of the affected local
government or, except in the case of the City of New
York, by a two-thirds vote of each house upon receiving
a certificate of necessity from the Governor. The defini-
tions of the terms “general law” and “special law” as set
forth above also apply in the context of this provision.

Local Laws and Ordinances

Local legislative enactments must be considered in
order to fully define the power and authority of a local
government. City and county charters originally were
adopted by a special act of the State Legislature when a
city or county was created. These charters created the
municipal corporation and, importantly, directed its or-
ganization, and responsibilities, and accorded its pow-
ers. The Municipal Home Rule Law, pursuant to consti-
tutional direction, authorizes cities to amend their char-
ters and counties to adopt or amend charters by charter
local law.*® Charters of charter local governments must
be consulted in order to ascertain the nature and extent
of any power held by that government.®

Once a local government adopts an ordinance or local
law, the government is bound by such legislative enact-
ment until it isamended or repealed. Since local laws
may direct that a local government’s power be exercised
in a certain manner, and, in some instances, may super-
sede state law (to be discussed later), the local
government’s local laws and ordinances must be con-
sulted in order to fully define its powers.

Administrative Rulings and Regulations

Local government powers also may be expanded, re-
stricted or qualified by the rules and regulations of state
agencies. These rules and regulations are usually adopted
as part of the implementation of a state program having
local impact or application. Thus, it is advisable to re-
view state regulations on a particular subject in order to
ascertain the extent of local authorization in undertaking
a particular activity or program.

An example is the promulgation of a local sanitary or
health code. While a local government may promulgate
such a code, it must first ascertain what areas of regula-
tion have been covered by the State Sanitary Code. The
State Sanitary Code and other rules and regulations ap-

pear in the Official Compilation of Codes, Rules and
Regulations of the State of New York, which is published
and continually updated at the direction of the Secretary
of State.

Home Rule and Its Limitations

What “home rule”” means depends upon the context in
which it is used. Home rule in a broad sense describes
those governmental functions and activities traditionally
reserved to or performed by local governments without
undue infringement by the state. In its more technical sense,
home rule refers to the constitutional and statutory pow-
ers given local governments to enact local legislation in
order to carry out and discharge their duties and respon-
sibilities. This affirmative grant of power is accompanied
by a restriction upon the authority of the State Legisla-
ture to enact special laws affecting a local government’s
property, affairs or government.

Interpreting Home Rule

Originally, the powers of local legislation were derived
from specific delegations from the State Legislature. These
delegations concerned specific subjects and were nar-
rowly circumscribed. The courts applied strict rules of
construction when called upon to interpret state statutes
that delegated legislative power to local governments.
However, with the evolution of the broad home rule pow-
ers, which culminated in constitutional grants to all local
governments in 1964, there emerged a gradual recogni-
tion that the rules of strict construction were no longer
applicable to the interpretation of such delegated pow-
ers. Rather, the same rules of liberal construction appli-
cable to enactments of the State Legislature should be
applied to the local law power.

Judicial interpretations of the Home Rule article illus-
trate the tension between the affirmative grant of author-
ity to local governments and the reservation of matters
outside the “property, affairs or government” of local gov-
ernments to the State Legislature. Ina society where many
issues transcend local boundaries, a growing number of
matters are considered to be matters of state concern.?

The home rule powers enjoyed by local governments
in this state are among the most advanced in the nation.
By recognizing the extent of their powers and by con-
tinuing to exercise them, local governments can best avoid
the erosion of such powers. In this fashion, local govern-
ments will not only serve the needs of the people, but will
strengthen state-local relationships as well.
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Local Legislative Power

Forms of Local Legislation

Local legislation may take the form of local laws, ordi-
nances and resolutions.

A local law is the highest form of local legislation, since
the power to enact a local law is granted to local govern-
ments by the State Constitution. In this respect, a local
law has the same quality as an act of the State Legisla-
ture, since they both are exercises of legislative power
accorded representative bodies elected by the people.
Indicative of this is the fact that acts of the State Legisla-
ture and local laws are both filed with the Secretary of
State, the traditional record keeper for State government.

Anordinance isan act of local legislation on a subject
specifically delegated to local governments by the State
Legislature. Counties do not ordinarily possess ordinance
powers and the power of villages to adopt ordinances
was eliminated in 1974.

A resolution is a means by which a governing body
or other board expresses itself or takes a particular ac-
tion. Unlike local laws and ordinances, which can be used
to adopt regulatory measures, resolutions generally can-
not be used to adopt regulatory measures. Exceptions
exist to this rule, however, as authorized by the State Leg-
islature. For example, section 153 of the County Law
provides that a power vested in a county may be exer-
cised by local law or resolution.

The Local Law Power

Aurticle 1X of the State Constitution was implemented
in1964 by the State Legislature through the enactment of
the Municipal Home Rule Law, which reiterates and ex-
plicates the constitutional local law powers and provides
procedures for adopting local laws.

Both the Constitution and the Municipal Home Rule
Law provide the following categories of local law pow-
ers:

e The power to adopt or amend local laws relating
to their property, affairs or government which are
not inconsistent with the provisions of the Consti-
tution or with any general law;

» The power to adopt or amend local laws, not in-
consistent with the Constitution or any general law,
relating to specifically enumerated subjects,
whether or not these subjects relate to the prop-
erty, affairs or government of the local government,
and subject to the power of the Legislature to re-

strict the adoption of local laws in areas not relat-
ing to property, affairs or government; and

e The State Legislature is expressly empowered to
confer upon local governments additional powers
not relating to their property, affairs or government
and to withdraw or restrict such additional pow-
ers.

The phrase “property, affairs or government” isaterm
of art which has been defined largely by court decisions
which have determined what it is not—i.e., what are,
instead “matters of state concern”. Even where the sub-
ject matter of a local law falls instead within the meaning
of “property, affairs or government,” the local law must
be consistent with all general state laws and with the Con-
stitution.

The second category of local laws set forth above in-
cludes the specifically enumerated topics found in sec-
tion 10 of the Municipal Home Rule Law. For example,
a county, city, town or village may, by local law, modify
the powers, qualifications, number, mode of selectionand
removal, terms of office, compensation and hours of work
of its officers and employees. It may: create and discon-
tinue departments of its government; decide the mem-
bership and composition of its legislative body; and regu-
late the acquisition and management of property, the levy
collection and administration of local taxes and assess-
ments, and the fixing, levying and collecting of local rental
charges and fees. It may also provide for the protection
of its environment, the welfare and safety of persons and
property within its boundaries, and the licensing of busi-
ness and occupations.

Additional powers are conferred upon counties, cit-
ies, towns and villages in section 10 of the Municipal Home
Rule Law, for example:

»  Counties may assign administrative functionsto the
chairperson of the county legislative body, create
an administrative assistant to the chairperson, and
provide for the control of floods and reforestation
of lands owned by the county;

» Cities may revise their charters, as well as autho-
rize benefit assessments for local improvements;

» Towns may adopt local laws relating to the prepa-
ration, making, and confirmation of assessments
of real property and the authorization of benefit
assessments, consistent with state law. They may
also supersede any provision of the Town Law in
relation to an authorized area of local legislation,
unless such supersession has been restricted by
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the State Legislature and except for those provi-
sions of the Town Law relating to improvement
districts, areas of taxation, referenda and town fi-
nances;

* Villages may authorize benefit assessments and
may also supersede any provision of the Village
Law in relation to an authorized area of local leg-
islation, unless the State Legislature has restricted
such supersession.

The courts also have recognized the extent of local
law power. In a landmark case, the Court of Appeals,
the state’s highest court, upheld a locally enacted county
charter provision that superseded a general state law.?
Similarly, atown’s authority to supersede provisions of
the Town Law has been upheld.?

It can be readily seen that the grant of local law power
to local governments in New York is quite broad.

Restrictions on Local Law Powers

The local law power is not without its limitations. The
restrictions upon the exercise of the local law power are
as follows:

» Alocal law cannot be inconsistent with the Con-
stitution or with any general law. The term “gen-
eral law” is defined in the Constitution as a law
enacted by the State Legislature which in terms
and in effect applies alike to all counties outside
the City of New York, to all cities, to all towns or
to all villages. Conversely, a special law is defined
as one which applies to one or more, but not all,
counties, cities, towns or villages;

* A nnumber of specific restrictions or qualifications
are contained in the Constitution or have been en-
acted by the State Legislature, such as those set
forth in section 11 of the Municipal Home Rule
Law. This section, for example, restricts the adop-
tion of a local law if it would remove a restriction
of law relating to the issuance of bonds;

» Local law power is restricted where the subject of
the local law is one considered to be of “state con-
cern.” “Matters of state concern” is a phrase born
in judicial opinions rather than in the Constitution
or statutes. It is aterm used by the courts to define

what local governments may not accomplish by
local law — in other words, what is not within their
“property, affairs or government.” Matters of state
concern are those of sufficient importance to re-
quire State legislation. If the matter is to a sub-
stantial degree a matter of State interest, it is con-
sidered a matter of State concern, even if local
concerns are intermingled with the State con-
cerns.? Court cases construing the home rule
grants have indicated that “state concern” includes
such matters as taxation, incurring of indebtedness,
education, water supply, transportation and high-
ways, health, social services, aspects of civil ser-
vice and banking. As a general principle, a local
government may not adopt a local law relating to
a “matter of state concern” unless the Legislature
has specifically granted such power by law; and

» Local law power is restricted where the subject of
proposed local law action has been preempted by
the state. Preemption occurs when the State Leg-
islature specifically declares its intent to preempt
the subject matter, or when the Legislature enacts
sufficient legislation and regulation so as to indi-
cate an intent to exclude regulation by any other
governmental entity. The courts have termed such
indication intent to “occupy the field.”

Referenda

New York’s governmental heritage is that of a repre-
sentative form of government where most matters are ad-
dressed by elected officials. Certain matters of particular
importance, however, are set aside to be confirmed by
the voters through referenda. These matters generally in-
clude approval of Constitutional amendments and bond-
ing authorizations. The preference for a representative
form of government also carries through to the local level.
Matters may be set for local referendum only when au-
thorized by state statute. Certain local laws, which are
subject to mandatory referendum, do not become effec-
tive until approved by the voters through a referendum.
The referendum requirements that apply to local laws are
set forth primarily in sections 23 and 24 of the Municipal
Home Rule Law, and are discussed at greater length in
Chapter X.

Chapter Endnotes

9. Public corporations include municipal corporations, district corporations and public benefit corporations. Municipal corpora-
tions are cities, towns, villages, counties and school districts. District corporations are territorial divisions of the state with the
power to contract indebtedness and to levy (or require the levy of) taxes, such as a local fire district. Public benefit corporations
are formed for the purpose of constructing public improvements, such as a local parking authority. District and public benefit

corporations are discussed in Chapter 1X.
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10.

11.

12.
13.
14.
15.
16.

17.
18.
19.
20.

21.
22.
23.

New York Constitution, Article V111, § 3; see the discussion in Greater Poughkeepsie Library District v. Town of Poughkeepsie,
81N.Y.2d 574 (1993).

The 1777 New York State Constitution, Article XXXVI, confirmed land grants and municipal charters granted by the English
Crown prior to October 14, 1775. Chapter 64 of the Laws of 1788 organized the state into towns and cities.

Asmall group of villages still operate under their original special act charters. See Chapter V111, Villages.
See the New York Constitution, Article IX, added to the Constitution in 1963 and effective January 1, 1964.
New York Constitution, Article X, § 1(a).

New York Constitution, Article X, § 1(a).

Atown’s solid waste flow control law which restricted interstate commerce by limiting out-of-state firms’ entry to the unsorted
garbage market was struck down under what is called the “dormant” Commerce Clause. C.& A. Carbone, Inc. v. Town of
Clarkstown, 511 U.S. 383 (1994).

New York Constitution, Article IX, § 2(b)(2).
Municipal Home Rule Law, Article 4.
This holds true for any charter village, as well.

The most recent home rule cases indicate a growing class of state concerns. City of New York v. State of New York, 76 N.Y.2d 479
(1990); Albany Area Builders Association v. Town of Guilderland, 74 N.Y.2d 372 (1989).

Town of Smithtown v. Howell, etal., 31 N.Y. 2d 365 (1972).
Kahmi v. Town of Yorktown, 74 N.Y.2d 423 (1989).
See Adler v. Deegan, 251 N.Y. 467 (1929) and Wambat Realty Corp. v. State of New York, 41 N.Y.2d 490 (1977).

Local Government Handbook 37






CHAPTERYV

County Government

While originally established to serve as instrumentalities of the state existing for state purposes, coun-
ties in New York are now full service general purpose units of government that provide a vast array of

services to their residents.

What is a County?

New York counties began as entities established by
the State Legislature to carry out specified functions at
the local level on behalf of the state. During the 20th cen-
tury, county government in New York underwent major
changes in function, form and basic nature.

The counties in New York are no longer merely subdi-
visions of the state that primarily exist to perform state
functions. The county is now a municipal corporation with
geographical jurisdiction, home rule powers and the fis-
cal capacity to provide a wide range of services to its
residents. To some extent, counties have evolved into a
form of “regional” government that performs specified
functions and which encompasses, but does not neces-
sarily supersede, the jurisdiction of the cities, towns and
villages within its borders.

New York State outside New York City is divided
into 57 counties. The five boroughs of the City of New
York function as counties for certain purposes, although
they are not organized as such nor do they operate as
county governments. Unless otherwise indicated, refer-
ences to counties in this chapter will apply only to those
outside New York City.

Counties in New York are very diverse in population
and demographics. The 2000 Census populations of the
counties vary from Suffolk County’s 1, 419, 369 to
Hamilton County’s 5, 379. St. Lawrence County is the
largest in geographical area, with over 2, 700 square miles,
and Rockland is the smallest, with 175 square miles. The
most densely populated county is Nassau County with
more than 4, 500 people per square mile, and the most
sparsely populated is Hamilton County, with fewer than
3 people per square mile. The population of New York’s
counties is shown in Table 6.

Of the state’s 57 counties outside New York City, 21
contain no cities. All counties include towns and villages,

although the number of each varies widely, from 32 towns
in St. Lawrence, Cattaraugus and Steuben counties to
three towns in Nassau County, and from Hamilton and
Warren counties’ one village each to Nassau County’s
64 villages.

The foregoing statistics indicate that it can be decep-
tive to speak of counties in New York State as though
they were all alike. New York counties are among the
most urban and the most rural in the nation, and the inter-
ests, concerns and governmental expectations of their resi-
dents are similarly diverse.

Historical Development

The patterns of county government organization in New
York were set in colonial times. The “Duke’s Laws” of
1665 created “ridings,” or judicial districts, which were
in effect a system of embryonic counties. In 1683, an act
of the first Assembly of the Colony established the first
12 counties — adding 2 to the 10 which had previously
come into existence — and created the office of sheriff in
each county. These original counties were Albany,
Cornwall, Dukes, Duchess, Kings, New York, Orange,
Queens, Richmond, Suffolk, Ulster, and Westchester.
Cornwall and Dukes were deemed part of Massachu-
setts after 1691.

County legislative bodies began at the same time, when
freeholders, later known as supervisors, were elected to
represent each town in the establishment of tax rates to
defray the costs of county government, including the op-
eration of a court house and a jail.

The reasons for the creation of county governmentsin
the early colonial period appear to have been practical:
to improve protection against enemies and to provide a
more broadly based mechanism for maintaining law and
order. The first duties of county government lay in these
functional areas. Itis of interest to note that the sheriffs in
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the first counties were appointed by the Governor and
could serve only one term.

The first State Constitution in 1777, which designated
counties, towns and cities as the only units of local gov-
ernment, recognized the existence of 14 counties that had
been established earlier by the colonial Assembly. Two
of those counties were ceded to Vermont in 1790 in the
settlement of the New Hampshire land-grant controversy.
All of New York’s other 50 counties were created by
acts of the State Legislature. The state’s newest county,
Bronx, was established in 1914.

The basic composition of the counties was set in 1788
when the State Legislature divided all of the existing coun-
ties into towns. Towns, of course, were of earlier origin,
but in that year they acquired a new legal status as com-
ponents of the counties.

Throughout the nineteenth century, additional counties
were created, usually when an area contained approxi-
mately 1,000 residents. New counties were typically
formed out of existing counties, some of which originally
covered vast geographical areas.

TABLE 6
New York State Counties

Chief
COUNTY Administrative Official Legislative Body Number of Members  Population **
Albany* Executive Legislature 39 294,565
Allegany Administrator Legislature 15 49,927
Broome* Executive Legislature 19 200,536
Cattaraugus Administrator Legislature 21 83,955
Cayuga Chair of Legislative Body Legislature 15 81,963
Chautauqua* Executive Legislature 25 139,750
Chemung* Executive Legislature 15 91,070
Chenango Chair of Legislative Body Supervisors 23 51,401
Clinton Administrator Legislature 10 79,894
Columbia Chair of Legislative Body Supervisors 22 63,094
Cortland Chair of Legislative Body Legislature 19 48,599
Delaware Chair of Legislative Body Supervisors 19 48,055
Dutchess* Executive Legislature 25 280,150
Erie* Executive Legislature 17 950,265
Essex Manager Supervisors 18 38,851
Franklin Manager Legislature 7 51,134
Fulton Chair of Legislative Body Supervisors 20 55,073
Genesee Manager Legislature 9 60,370
Greene Administrator Legislature 14 48,195
Hamilton Chair of Legislative Body Supervisors 9 5,379
Herkimer* Administrator Legislature 17 64,427
Jefferson Administrator Legislature 15 111,738
Lewis Manager Legislature 10 26,944
Livingston Administrator Supervisors 17 64,328
Madison Chair of Legislative Body Supervisors 19 69,441
Monroe* Executive Legislature 29 735,343
Montgomery Administrator Supervisors 15 49,708
Nassau* Executive Legislature 19 1,334,544
Niagara Chair of Legislative Body Legislature 19 219,846
Oneida* Executive Legislature 29 235,469
Onondaga* Executive Legislature 19 458,336
Ontario Administrator Supervisors 21 100,224
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TABLE 6

New York State Counties

(Continued)

Chief
COUNTY Administrative Official Legislative Body Number of Members ~ Population **
Orange* Executive Legislature 21 341,367
Orleans Administrator Legislature 7 44,171
Oswego Administrator Legislature 25 122,377
Otsego Chair of Legislative Body Legislature 14 61,676
Putnam* Executive Legislature 9 95,745
Rensselaer* Executive Legislature 19 152,538
Rockland* Executive Legislature 17 286,753
St. Lawrence Administrator Legislature 15 111,931
Saratoga Administrator Supervisors 23 200,635
Schenectady™ Manager Legislature 15 146,555
Schoharie Chair of Legislative Body Supervisors 16 31,582
Schuyler Chair of Legislative Body Legislature 8 19,224
Seneca Manager Supervisors 14 33,342
Steuben Administrator Legislature 17 98,762
Suffolk* Executive Legislature 18 1,419,369
Sullivan Manager Legislature 9 73,966
Tioga Chair of Legislative Body Legislature 9 51,784
Tompkins* Administrator Legislature 15 96,501
Ulster Administrator Legislature 33 177,749
Warren Administrator Supervisors 20 63,303
Washington Administrator Supervisors 17 61,042
Wayne Administrator Supervisors 15 93,765
Westchester* Executive Legislature 17 923,459
Wyoming Administrator Supervisors 16 43,424
Yates Administrator Legislature 14 24,621
*  Charter County
** 2000 Census.
SOURCE: U.S. Bureau of the Census, courtesy of Empire State Development Corporation.
County government information courtesy New York State Association of Counties.
New York City Boroughs/Counties
Borough Population**
Bronx 1,332,650
Kings 2,465,326
New York 1,537,195
Queens 2,229,379
Richmond 443,728
** 2000 Census.
SOURCE: U.S. Bureau of the Census, courtesy of Empire State Development Corporation.
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The Changing Nature of County Government

The basic changes in form, powers and functions, which
the counties in New York have been undergoing, have
been hastened and facilitated by three major develop-
ments:

» Therapid urbanization of many areas of the state
after World War 11, particularly in the environs of
large cities;

» Theavailability, by general law, of authority for the
residents of a county to draft and adopt a home
rule charter to provide whatever form of govern-
ment they consider most appropriate to local needs,
and through the charter, to assign to the county
government duties and functions they want the
county to undertake — within state Constitutional
and statutory limitations;

» Basic alteration of the representative base for
county legislative bodies resulting from federal and
state court rulings requiring that such representa-
tion comply with the “one person-one vote” prin-
ciple.

While county government still must perform as an ad-
ministrative arm of state government for many purposes,
at the same time it must be an independent unit of gov-
ernment exercising powers of its own to meet new, diffi-
cultand complex demands.

As the population spilled out from the central cities of
the metropolitan areas, the towns and the counties occu-
pying the periphery had to take on a wide range of new
functions, services and duties. As a result, the forms and
procedures of county government changed to meet the
needs of the metropolitan areas. At the same time, how-
ever, the old forms of county government, which largely
reflected rural needs and county functions as state ad-
ministrative units, were retained in areas where they were
still appropriate. Even in the latter case, however, it has
proven convenient for the state to use the counties in new
ways for new purposes in carrying out new state pro-
grams and objectives.

At the present time, most New Yorkers live in coun-
ties that are now considered urban because of their popu-
lation or proximity to a major city. Some counties are
marginally urban because of their economic orientation
and because people journey to work from those coun-
ties to larger metropolitan centers that may be some dis-
tance away. This very fact, however, lends an urban aura
to those counties even though their primary activities may
still have rural characteristics.

The County Charter Movement

One of the developments that has facilitated the chang-
ing nature of county government in New York has been
the provision of general law authority for counties to draft
and adopt home rule charters by local initiative and ac-
tion.

Most of the counties of the state still operate, as they
did in the past, under the general provisions of the New
York State County Law. Even these counties have cer-
tain latitude under state law to develop their own organi-
zational structures and to provide for the administration
of their services. In fact, a majority of the counties that
operate under the County Law have a county adminis-
trator or comparable position.

Any county, regardless of size, may gain a much wider
scope for local initiative and action through the adoption
of a county charter. Table 7 lists the 19 charter counties
in New York and the year of adoption of their current
charter.

TABLE7
Charter Counties In New York
County Date Charter Adopted
Nassau 1936
Westchester 1937
Suffolk 1958
Erie 1959
Oneida 1961
Onondaga 1961
Monroe 1965
Schenectady 1965
Broome 1966
Herkimer 1966
Dutchess 1967
Orange 1968
Tompkins 1968
Rensselaer 1972
Albany 1973
Chemung 1973
Chautauqua 1974
Putnam 1977
Rockland 1983

The spread of the county charter movement in New
York has been a relatively recent phenomenon. In 1937,
the Legislature enacted an Optional County Government
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Law which broadened the scope of local choice as to
organization and form. By the early 1950°s only three
counties — Nassau, Monroe and Westchester — had
organized under optional or special charters granted by
the State Legislature. Because of the counties indifferent
response to this form, in 1952 the Legislature repealed
the optional County Government Law and enacted the
Alternative County Government Law, which extended to
the counties a choice of four optional alternative forms of
government organization. However, no county utilized the
provisions of this law. In 1958, Suffolk County was
granted an alternative form of county government by spe-
cial state legislation.

An amendment to the State Constitution in 1959 pro-
vided the necessary constitutional basis for locally devel-
oped and adopted charters. With the implementing stat-
utes enacted by the State Legislature, the amendment
enabled counties to adopt charters that could supersede
the governmental structures provided in the County Law.
The response was immediate; Erie County in 1959 was
the first to adopt its own charter under the new law. In
1961, Oneida and Onondaga Counties followed. Enact-
ment in 1963 of the Municipal Home Rule Law, to which
the County Charter Law provisions were transferred,
further facilitated the reorganization by charter of county
governments. Since that change, the number of counties
operating under charters has increased to 19. One of these
counties — Herkimer — chose only to reapportion the
county legislative body through the county charter method
and left intact the organizational arrangements provided
under the County Law.

Reform of County Legislative Bodies

Athird recent development that significantly impacted
county government in New York was the reapportion-
ment of representation in county legislative bodies in re-
sponse to judicial mandates.

From the earliest days of county government, the
county’s legislative body — and its executive and admin-
istrative elements as well —was a board of supervisors.
The board of supervisors consisted primarily of the su-
pervisors of the towns within the county who were elected
solely as town officers at town elections but who served
ex officio as county legislators. In counties containing cit-
ies a number of “city supervisors” were elected by city
voters, usually by wards, to serve solely as county offi-
cials and having no other duties as city officials.

In the early 1960’s, the courts found that many of the
arrangements in New York for boards of supervisors vio-
lated the Equal Protection clause of the Fourteenth

Amendment of the United States Constitution. The basis
for this ruling was the fact that each town in a county,
small or large, had one vote in the legislative body. Thus,
avoter inatown with a population of a hundred wielded
ten times more weight in the county legislative body than
did a voter in a town of a thousand. Accordingly, the
counties were ordered to bring the apportionment of their
legislative bodies into compliance with the principle of
One person-one vote.

The counties of New York State have used one of
two basic methods to comply with the Supreme Court’s
mandate: weighted voting or districting. Some counties
still retain the board of supervisor’s arrangement, but with
an appropriate weighting of the relative voting strength of
each supervisor. Other counties now elect legislators from
districts, which may or may not coincide with town lines.

Variations of these two basic methods have been used
to accommodate local conditions. In some counties,
weighted voting provides that each legislator “casts the
decisive vote on legislation in the same ratio which the
population of his or her constituency bears to the total
population.” In others, the weighting simply reflects the
represented population. Districting has taken the form of
single or multi-member districts or a mix of both.

In many cases, the members of the county legislative
bodies now occupy their positions in that capacity alone;
they are clearly county legislators, elected as such. This
isamajor change in the basic structure of county gov-
ernment, since it can be argued that until the county had
its own independently elected legislative body, it could
not truly be regarded as a full unit of local government
with its own defined powers and its own authority to uti-
lize those powers in response to countywide needs.

County Government Organization

Four organizational elements exist in some formand in
varying degrees among all counties, both charter and non-
charter. These are: (1) a form of executive or administra-
tive authority, either separate from or as a part of legisla-
tive authority; (2) a legislative body; (3) an administrative
structure; and (4) certain elective or appointed officers
who carry out specific optional duties and functions.

Executive and Administrative Authority

Non-charter Counties. The County Law, which pro-
vides the legal framework for non-charter county gov-
ernment, makes no provision for an independent execu-
tive or administrative authority. The executive and legis-
lative authority remain joined in the legislative body, which
may exercise that function indifferent ways. The legisla-
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tive body may organize its committee structure around
the functional areas of county government; each commit-
tee or its chairman exercises a certain amount of supervi-
sory or administrative authority on behalf of the legisla-
tive body over the operational arrangements for the pro-
vision of the specific service or activity. The legislature
may also delegate to its chairman a substantial amount of
administrative authority to be exercised on its behalf.

As long as the functions of county government were
relatively few and simple, such arrangements assured the
legislature of direct information about day-to-day county
operations. As county functions and programs increased
in number, diversified in kind, and expanded enormously
in both complexity and cost, this fragmentation of admin-
istrative authority often fell short of providing necessary
overall supervision and coordinated direction. Partly to
correct this inadequacy, the county charter movement
spread rapidly during the 1950°s and 1960’s among the
larger and rapidly urbanizing counties of the state.

In addition to the internal arrangements whereby a
county legislative body may exercise a certain amount of
executive and administrative authority, several provisions
of law authorize the county legislature to establish the of-
fice of county administrator or a similar office to carry
out, on behalf of the legislature, certain administrative
functions.

The first of these provisions is section 10(1)(a)(1) of
the Municipal Home Rule Law, which authorizes local
governments to enact local laws relating to the powers,
duties, qualifications, number, mode of selection and re-
moval, and terms of office of their officers and employ-
ees. Under this provision, a county may create the office
of county administrator or manager, and assign to the of-
fice certain administrative functions and duties to be per-
formed on behalf of the county legislature.

A county legislature should keep two factors in mind
when creating such an office. The first is to determine
whether the powers and functions to be assigned to the
office would either diminish the powers of any elected
county official or transfer to such an office any powers
and duties presently vested by law in other county of-
fices. Insuch situations, the Municipal Home Rule Law
provides for a mandatory referendum. The second is to
determine how far the county legislature is empowered
to go in assigning various functions and duties to the of-
fice of county administrator. At what point will the legis-
lature, in effect, be enacting an alternative form of county
government? In other words, how far can the county go
in assigning powers and functions before it becomes nec-
essary to enact a county charter?

Another option is found in the Municipal Home Rule
Law, section 10(1)(b)(4), which authorizes a county to
create by local law the position of administrative assis-
tant to the chairman of the board of supervisors. While
such alaw may assign specified administrative functions,
powers, or duties to this office, the board must remain
the final authority with respect to such administrative func-
tions and duties.

Finally, section 204 of the County Law provides that
the county legislative body may establish the position of
“executive assistant” by local law, resolution, or by inclu-
sion in the county budget.

The foregoing illustrates that a county government with-
out a charter still has a number of options through which
it can provide itself with a certain amount of administra-
tive leadership and day-to-day direction. However, the
legislative body must retain the executive authority gen-
erally embodied in making policy and developing the an-
nual budget.

Charter Counties. The principal difference between
a county government operating pursuant to the County
Law and one operating pursuant to a charter is that a
county charter ordinarily provides for an executive or ad-
ministrator, independent of the legislature, who adminis-
ters the day-to-day affairs of county government. Of the
19 charter counties in the state, 16 have elected execu-
tives, while 2 have professional managers.

\oters in the charter counties of New York, in most
cases, have chosen the elected executive form of county
government organization. The creation of the office of
elected executive provides the county with potentially
strong leadership, because the executive is elected by
the voters of the entire county. Thus, the executive oper-
ates from a strong political base to speak for the county,
and to exercise leadership in relation to the legislative body.
This principle holds true even where the charter does not
endow the executive with extensive powers.

The elected executive also provides a focus of public
attention in county government that is lacking in the orga-
nization under the County Law. Like elected executives
at other levels, the county executive operates under con-
stant scrutiny.

Under most county charters, the elected county ex-
ecutive may secure additional professional administrative
assistance, subject to appropriated funds. For example,
the executive may provide, within the annual appropria-
tion, for the creation of the office of deputy county ex-
ecutive for administration or for an executive assistant to
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carry out responsibilities that may be delegated by the
executive.

One of the most influential elements of the elected
executive’s authority is the budgetary power, an essential
tool of executive participation in policy developmentand
in strong administration. Through the framing of an ex-
ecutive budget, the county executive establishes and rec-
ommends to the county legislature priorities among pro-
grams. If they are approved by the legislative body, these
priorities provide a direction for the implementation of
policies.

Another important element of the authority of the county
executive or county manager in charter counties is the
power to appoint and remove department heads. The
charter may allow the executive to exercise this authority
without confirmation or approval by the legislative body,
and in other cases, the charter may require the confirma-
tion or approval of the action. In either case, the execu-
tive must exercise this authority within the scope of the
applicable civil service laws as described in Chapter XIII.

Initially, the size of a county’s population has much to
do with whether the county’s voters believe it is neces-
sary to provide the county with executive leadership and
day-to-day direction of operations by adopting a locally
drafted charter. It is possible, however, that other con-
siderations, such as fiscal concerns, are of equal impor-
tance. Without a strengthening of executive capacity, the
urbanizing counties of the state found themselves severely
handicapped in meeting and dealing with new and ex-
panding service demands. Legal authority to draft and
adopt a charter locally, one specifically tailored to fit lo-
cal conditions and requirements, has facilitated the ef-
forts of counties to meet their rapidly growing responsi-
bilities as true units of local government.

County Legislative Bodies

Every county has power to enact laws, adopt resolu-
tions, and take other actions having the force of law within
its jurisdiction. This power, along with the related author-
ity to make policy determinations, is vested in a legisla-
tive body.

The legislative bodies of the counties are designated
by various names, including Board of Supervisors, Board
of Representatives, Board of Legislators, and County
Legislature. Originally, the legislative bodies of all coun-
ties were boards of supervisors, consisting of the town
and city supervisors. With the adoption of various reap-
portionment plans and with the spread of home rule char-

ters, however, other designations were developed ac-
cording to local preference.

Figure 6 shows the basic makeup of county legislative
bodies, along with their 2000 Census populations. This
figure illustrates that neither the size of a county’s popula-
tion nor the fact of having a charter have little if anything
to do with the size of a county’s legislative body. Legisla-
tures range in size from seven members in Franklin and
Orleans Counties to 39 in Albany County.

Generally, members of county legislative bodies are
elected for either two or four year terms. In counties that
have retained a Board of Supervisors, the term of office
for each member is two years, except in towns that have
exercised the option under the Town Law to extend the
term to four years. Of the 57 county legislative bodies,
36 conduct scheduled meetings once a month and 17
meet twice a month. Other meeting patterns are prac-
ticed by three counties, and one legislative body, Herkimer,
conducts a scheduled meeting quarterly, but holds addi-
tional meetings as needed. All of the legislative bodies
convene for special meetings, a fairly frequent occurrence
inmany counties.

Since the role of the county as a true unit of local gov-
ernment continues to evolve, the legislative bodies of New
York counties are also continuing to change. Their com-
mittee structures, rules of procedure, and patterns of ac-
tion may reflect some practices of earlier times, but it is
clear that adjustments are under way. The heightened
responsibility of members of county legislative bodies is
indicated by the fact that the budgets they must consider
and adopt each year range from tens of millions of dol-
lars insmall counties to hundreds of millions in large coun-
ties. Several counties have budgets in excess of one bil-
lion dollars, and Nassau County’s budget nears three bil-
liondollars.*

Administrative Structure

The administrative structures of county governments
in New York are generally similar. The basic organiza-
tional arrangements and operational procedures of county
administration were set at a time when the functions and
duties were few, relatively simple and largely reflective of
state objectives. In some counties with smaller and ho-
mogeneous populations, the traditional arrangements still
provide an adequate administrative structure.
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In the large counties, however, urbanization has cre-
ated a need for new patterns of administration as well as
new leadership arrangements. The result has been arapid
growth in both the size and complexity of county admin-
istrative structures. These arrangements meet the needs
of both ongoing traditional county functions, such as law
enforcement and record keeping, as well as the newer
county functions in such areas as industrial and economic
development, mental health services, and the provision
of recreational facilities and programs.

The administrative structures of New York counties
generally fall into three categories: (1) organization under
the County Law; (2) organization with an elected county
executive; and (3) organization with an appointed man-
ager or administrator. As might be expected, there are

many similarities among these three forms, but there are
also differences. As illustrated in Figures 6, 7, and 8, the
primary differences among the three forms are at the top,
in the relationship between the elected representative
body and how the county is functionally administered.
The administrative structure of a county government does
not depend on whether the county elects an executive,
appoints amanager, or leaves administrative direction and
supervision to its legislative body. However, most of the
larger counties have found it desirable, if not necessary,
to divide their administrative structures into many depart-
ments. This organizational structure facilitates proper di-
rection and supervision of what have become large-scale
enterprises.
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FIGURE 7
County Government
Executive Form Organization Chart
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FIGURE 8
County Government
Manager Form Organization Chart
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Other Elected and Appointed Officers

In counties organized under the County Law, the fol-
lowing officials must be elected: district attorney, sheriff,
coroner(s)® and county clerk. Under a home rule char-
ter, a county may alter some of these officers’ duties, sub-
ject to referendum. The treasurer must also be elected,
but this office may be eliminated under either the County
Law or a home rule charter.

Many of the charter counties have dropped the office
of treasurer and incorporated its functions with those of a
director of finance. The office of sheriff, although based
inthe Constitution, may also be substantially modified. In
counties with county police departments, for example,
the office of sheriff has few, if any, law enforcement func-
tions, but may retain civil functions and responsibility for
operating a county correctional facility.

The Functions of County Government

At the beginning of this chapter we noted that the prin-
cipal reasons for creating county governments in the co-
lonial period were to facilitate the defense of the commu-
nity against enemies and to maintain public order.

With the establishment of state government, the coun-
ties provided an already existing and readily available ad-
ministrative unit through which the state could carry outa
number of its functions and duties. To do this, the coun-
ties found themselves keeping records on behalf of the
state, enforcing state laws and conducting elections for
the state, among other state-assigned functions. In New
York, as in other states, the prevailing view saw county

government as an arm of state government, serving state
purposes.

It is doubtful that many residents of the counties of
New York ever fully shared this assessment of the nature
of the county. The people of the counties appear to have
felt from earliest times that the county, like the city, the
town and the village, was one of “their” local govern-
ments, even though it may have performed duties for the
state.

The recent fundamental changes in the nature and form
of county government in New York have in some ways
brought the legal concept of a county closer in line with
the concept held by most of the counties’ inhabitants. The
impetus for this merger of the de jure with the de facto
probably sprang from the rapidly expanding demands for
services, which were stimulated by population growthand
urbanization, which often could not be supplied by the
towns, cities, and villages.

The functions of county government at the beginning
of the twenty-first century scarcely resemble those of co-
lonial times, although the county still enforces laws and
maintains order. In 1980, the total expenditures by county
government in New York amounted to $5.5 billion. By
2003, this amount had grown to over $16.4 billion. To
see what counties are doing today and to illustrate the
demands now being placed on county government, it is
useful to examine how county government spends it
money. Table 8 shows the dollar amount and percent dis-
tribution of major expenditures for all counties for 1980
and 2003.

TABLE8
Trends in County Expenditures by Purpose
1980 2003
Expenditure Category Amount Distribution Amount Distribution
(millions of dollars) (percent) (millions of dollars) (percent)
General Government 504 9.2 2,005 12.2
Police and Public Safety 515 94 2,924 17.8
Health 644 11.8 2,188 13.3
Transportation 430 7.9 1,194 7.3
Economic Assistance 2,589 47.4 5,852 35.6
Culture and Recreation 131 2.4 349 2.1
Education 144 2.6 868 52
Home and Community Services 500 9.2 1,050 6.4
Total 5,458 100.0 16,430 100.0

SOURCE: Office of the New York State Comptroller.
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Economic assistance, which includes social services
programs such as Medicaid and Aid to Dependent Chil-
dren, remains the largest category of expenditure for
county government. However, the share of the distribu-
tion of expenditure for this category has declined as ex-
penditures in other categories have increased and account-
ing for Medicaid expenditures has changed. In 1980,
county expenditures for Medicaid reflected the entire cost
of the program (counties paid the full cost and were then
reimbursed from state and federal sources). In 2003, how-
ever, county medical expenditures reflect only the county
contribution (roughly 25 per cent of total Medicaid costs),
making comparisons between these years difficult. The
greatest percentage of growth in dollar terms has been in
the education category, which includes the counties’ ob-
ligation to pay for the education of pre-school special
education children as well as the costs of providing com-
munity college education to county residents. Police and
public safety has also experienced significant growth and
expenditures accounting for the cost of operating a jail in
addition to the expenses of a sheriff’s department, plus
probation and rehabilitation services. General government
includes staffing and administrative costs of county offi-
cials, the district attorney, public defenders, maintenance
of buildings and other central operations.

Transfer of Functions

Article 9, section 1(h)(l) of the State Constitution au-
thorizes alternative forms of county government® to trans-
fer functions or duties from one unit of local government
to another, subject to referenda approval. Any such trans-
fer, whether included in a proposed county charter or
charter amendment, or by local law through procedures
set forth in section 33-a of the Municipal Home Rule Law,
must be approved by separate majorities in the area of
the county outside the cities, and in all cities in the county,
if any, “considered as one unit.” In addition, if a function
or duty is transferred to or from any village, the transfer

must also be approved by a majority of voters in all vil-
lages so affected, again “considered as one unit.”

In many cases, counties have assumed new activities
without formal transfer of the function. So long as the
county has power to engage in a specific activity —the
provision of parks, for example — it often does so at the
same time that cities, towns and villages undertake simi-
lar activity. This power of the local units to carry out the
same activity presents local taxpayers with recurring policy
questions regarding which units can perform each ser-
vice bestand at least cost. In many cases cities have urged
counties to assume activities, such as oversight of parks,
z00s, civic centers and the like, not only to spread the
cost more equitably, since all county residents are likely
to use such facilities, but also because the county has
greater ability to finance such activities.

Summary

Although the counties still carry out, in one way or
another, their original functions and duties, they also have
taken on a vast array of new ones. As a result, county
governments in New York have had to adapt so that they
can provide and finance these services for all the cities,
towns and villages within their jurisdiction.

County government has been strengthened as a unit
between the cities, towns and villages on the one hand
and the state government on the other. The State Legis-
lature and the people of the state have made it possible,
through the Constitution and statutes, for the counties to
restructure themselves, if they choose, to provide the
executive and administrative leadership, the administra-
tive organization and the operational procedures required
meeting new demands.

In urban areas, the counties are now major providers
of services, and it appears likely that county government
will continue to assume new responsibilities.

Chapter Endnotes

24. Comptroller’s Special Report on Municipal Affairs for Local Fiscal Year Ended in 2003.

25. Counties may replace the elective position of coroner with the appointive position of medical examiner.

26. See Alternative County Government Law.
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CHAPTERVI

City Government

Each of New York State’s 62 cities is a unique governmental entity with its own special charter. Two —
New York and Albany — have charters of colonial origin, and the other 60 were chartered separately by

the State Legislature.

Although home rule was a hard-won prize for the cities of New York State, they now have substantial
home rule powers, including authority to change their charters and to adopt new charters by local action.
New York State contains all of the major forms of city government: council-manager, strong mayor-coun-

cil, weak mayor-council and commission.

New York City was originally established as a consolidated “regional” government and is now the core
of a vast metropolitan region that sprawls over large areas of Connecticut and New Jersey as well as New
York. In response to swift-moving social and economic changes the government of New York City has
undergone important changes in both structure and allocations of authority.

When the Dutch West India Company granted what
roughly amounted to a charter to New Amsterdam in
1653, it established the first city organization in the future
state. New Amsterdam operated as an arm of a “higher
government.” The provincial governor — Peter
Stuyvesant, at the time — appointed local officials. These
magistrates were then granted the power to choose their
successors. However, Stuyvesant reserved the right to
promulgate ordinances.

The charters granted to New York City and Albany
by English Governor Thomas Dongan in 1686 gave these
cities more privileges and authority which they could ex-
ercise independently of the colonial government.

The first State Constitution, adopted in 1777, recog-
nized the existing charters of New York and Albany and
authorized the Legislature “...to arrange for the organi-
zation of cities and incorporated villages and to limit their
power of taxation, assessment, borrowing and involve-
ment in debt.” Since that time separate special legislative
acts have been necessary to establish each new city, al-
though later developments permitted cities to replace or
amend their charters by local action.

By 1834, six new cities had been chartered along the
state’s principal trading route, the Hudson-Mohawk ar-
terial between New York City and Buffalo. These new
cities were Brooklyn, Buffalo, Hudson, Rochester,
Schenectady and Troy. Thirty-two more cities were cre-
ated between 1834 and 1899, as thousands of immi-

grants were attracted to the state. The most recently char-
tered city in New York is the City of Rye, which came
into being in 1942.

Whatis a City?

Historically, the need to provide services for popula-
tion centers prompted the creation of cities. Beyond that
common factor, it is difficult to ascertain common pur-
poses or to generalize about their structures, charters
granted to cities in New York differ widely.

No general law provides authority for the incorpora-
tion of cities; there is no statutory minimum size, either in
population or geographical area, which must be met for
an area to become a city. Furthermore, there is no con-
cept of progression from village to city status. The pri-
mary difference between a city and a village is that the
organization and powers of cities is set out in their own
charters, while most villages are organized and governed
pursuant to provisions of the Village Law. Also, unlike a
city, avillage is part of a town, and its residents pay town
taxes and receive town services.

The Legislature may incorporate any community of any
size as a city. In fact, most of the state’s 62 cities have
populations smaller than the population of the largest vil-
lage, whereas over 150 of the state’s 556 villages have
populations greater than that of the smallest city.

As a practical matter, the State Legislature does not
create cities without clear evidence from a local commu-
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nity that its people desire incorporation. This evidence
ordinarily isalocally drafted charter submitted to the Leg-
islature for enactment and a home rule message from lo-
cal governments that would be impacted by the incorpo-
ration.

Home Rule and the Cities —
Historical Development

Historically, the Legislature enacted a charter to meet
the specific needs of a center of population. As these
centers grew, expanded and experienced changing needs,
these charters were amended by special acts of the Leg-
islature. Later on, cities gained the authority to revise and
adopt new charters without the approval of the State
Legislature. As a result, there is little uniformity in city
charters throughout the state, as each city has, by trial
and error, determined for itself what it believes to be the
most effective form of government.

New York cities, as instrumentalities created individu-
ally by the Legislature, struggled long and hard for greater
authority to manage their own affairs as they saw fit. Not
until the late 1800’s did the Legislature begin to legislate
for cities generally rather than passing specific laws on
individual local matters.

In 1848, the State Constitution was amended to en-
sure the integrity of elections of local officials. Prior to
this time, there had been continual battles between the
State and the cities of New York and Brooklyn over state-
imposed changes of local officials who had been elected
by city voters. The state would regularly move in and
appoint local officials, thereby nullifying local elections.
After 1848 the state could no longer do this, and in 1854
the mayor of New York City demanded, and at last re-
ceived, authority to appoint agency heads.

Despite such changes, however, cities often were sub-
jected to legislative intervention. In 1857, for example,
the Legislature created a new police force in New York
City and Brooklyn because of allegations of police cor-
ruption. Nine years later the state temporarily took over
New York City’s health and excise departments, despite
a court battle by the mayor.

Municipal home rule was a major issue at the Consti-
tutional Convention of 1894. The Constitution of 1894,
asamended in Article 12, section 2, divided cities into
three classes by population: First Class — 250,000 or
over; Second Class — 50,000 to 250,000; and Third
Class— under 50,000. This classification was intended
to provide a scheme whereby the Legislature could leg-
islate for municipalities by passing general laws and still

meet the particular problems of each type of city. It was
actually acompromise between those favoring regulation
of particular city affairs through special laws, and those
favoring the covering of all communities in one general
scheme of regulations. In addition, provision was made
to require that any law not applicable to all the cities ina
class had to be submitted for approval to the mayors of
the cities affected by it. If the mayors disapproved, the
law was returned to the Legislature for reconsideration.
In practice, however, mayoral vetoes seldom were over-
ridden. In 1907 a Constitutional amendment altered the
classification of cities so that all cities with a population
over 175, 000 became First Class; this, of course, nar-
rowed the population range of Second Class cities.

Over the years, the Legislature has enacted a number
of major general laws affecting cities. The General Mu-
nicipal Law enacted in 1892, covered cities as well as
other forms of local government. The General City Law
of 1909 applied specifically to cities. It granted certain
powers to cities generally, and at the same time regulated
their administration. In 1913 the General City Law was
amended to grant to each city the power *...to regulate,
manage, and control its property and local affairs...” as
well as “...the rights, privileges and jurisdiction neces-
sary and proper for carrying such power into execution.”?’

The General City Law also granted specific powersin
anumber of areas, such as construction and maintenance
of public works, expenditure of public funds, provision
of pensions for public employees and, by an amendment
in 1917, zoning. This legislation, which is still in effect,
authorizes cities to implement these powers by enacting
ordinances. Since the enactment of the Municipal Home
Rule Law in 1964, all of these powers may also be exer-
cised by local law.

Home Rule and the Cities — In the 1900’s

Attempts by the State Legislature to address the ques-
tion of city government structure included the Second
Class Cities Law of 1906 and the Optional City Govern-
ment Law of 1914. The Second Class Cities Law, which
in effect provided a uniform charter for cities of the sec-
ond class, is still operative for cities that were cities of the
second class on December 31, 1923.

The way was opened in 1923 for cities to establish by
local charter the form of government they wished, for in
that year the voters approved a Home Rule Amendment
to the Constitution and the Legislature enacted a City
Home Rule Law. These actions spelled out the power of
cities to amend their charters or adopt new charters by
local law, without going to the Legislature. Under the
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Home Rule Amendment cities also were empowered to
enact local laws dealing with their “property, affairs or
government” as long as these laws were not inconsistent
with the Constitution or general laws of the state. The
Legislature was specifically prohibited from legislating on
these matters, except through general laws affecting all
cities alike. The tripartite constitutional classification of
cities was abolished, except as it applied to the second
class cities then in existence. The provisions of the City
Home Rule Law were incorporated without substantial
changes into the present Municipal Home Rule Law when
it was enacted in 1964.

Abolition of the classification of cities in the 1923 con-
stitutional amendment raised questions concerning the
terms first, second and third class cities, which in some
cases still exist. Since 1894 many statutes have referred
to one or more of these designated classes of cities. Al-
though most of these laws have been amended, revised
or repealed, some are still in effect and statutes using these
terms of classification have been enacted since 1923.
Although it has been generally agreed that these statutes
are constitutional, the problem arises as to how to inter-
pret the classifications in the absence of a constitutional
definition. References to classes of cities occurring in stat-
utes passed prior to January 1924 are interpreted under
the assumption that the statute effectively incorporated
the constitutional classification which was in effect on the
effective date of the statute. With respect to laws passed
after 1924, the approach to interpretation is less clear.
Often it is assumed that each class means what it had
come to mean through prior usage.

The Forms of City Government

Acity’s charter forms the legal basis for the operation
of the city. The charter enumerates the basic authority of
the city to govern, establishes the form of government,
and sets up the legislative, executive and judicial branches
of city government.

Each city has enacted and amended various ordinances
and local laws over time, and has often codified these
enactments into a code of ordinances and/or local laws.
Together, the charter and code prescribe the method and
extent to which a city carries out its legal powers and
duties.

Because all cities have separate charters granted by
the State Legislature, and all now have the power to re-
vise their charters by local action, it is difficult to describe
acommon city structure. All cities have elected councils,
but elections are by wards, at large, or acombination of
the two. Most cities have mayors; some mayors are elected

at large by the voters, while others are selected by the
council. Otherwise, city government in New York exhib-
its a variety of forms. In general, city government falls
into four broad categories:

» council-manager, under which an appointed pro-
fessional manager is the administrative head of the
city, the council is the policymaking body and the
mayor, if the position exists, is mainly a ceremonial
figure. The manager usually has the power to ap-
point and remove department heads and to pre-
pare the budget, but does not have veto power
over council actions;

» strong mayor-council, under which an elective
mayor is the chief executive and administrative head
of the city, and the council is the policy making
body. The mayor usually has the power to appoint
and remove agency heads, with or without council
confirmation; to prepare the budget; and to exer-
cise broad veto powers over council actions. This
form sometimes includes a professional adminis-
trator appointed by the mayor and is then called
the “mayor-administrator plan;”

» weak mayor-council, under which the mayor is
mainly a ceremonial figure. The council is not only
the policy making body; it also provides a com-
mittee form of administrative leadership. It appoints
and removes agency heads and prepares budgets.
There is generally no mayoral veto power; and

e commission, under which commissioners are
elected by the voters to administer the individual
departments of the city government and together
form the policy making body. In some cases one
of the commissioners assumes the ceremonial du-
ties of a mayor, on a rotating basis. This plan some-
times includes a professional manager or adminis-
trator.

All of these types of city government are found in New
York State. Thirteen of the 62 cities have council-man-
ager arrangements; three utilize the commission plan, one
of which also has a city manager. The remaining 46 cities
have the mayor-council form, three of which also have a
city administrator; their governments are located at vari-
ous points along a continuum between strong mayor and
weak mayor. Within each group there are many hybrids.
See Table 9 for a listing of cities, their 2006 populations
and their forms of government.

No new weak mayor-council or commission forms of

city government have been adopted in recent years, al-
though two cities with the council-manager form have
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switched to the mayor-council form. At present, the strong
mayor-council form is the most popular form of city gov-
ernment in New York.

TABLE9
Form of City Government
City* Population Estimates Rank* Form of Government** Council
July 1, 2006* Members**
Albany 93,963 6 Mayor-Council 16
Amsterdam 17,758 34 Mayor-Council 5
Auburn 27,766 24 Mayor-Council-Manager 4
Batavia 15,473 36 Council-Manager 9
Beacon 14,908 41 Mayor-Council-Administrator 6
Binghamton 45,217 14 Mayor-Council 9
Buffalo 276,059 2 Mayor-Council 9
Canandaigua 11,317 49 Mayor-Council-Manager 8
Cohoes 15,011 40 Mayor-Council 6
Corning 10,478 51 Mayor-Council-Manager 7
Cortland 18,423 32 Mayor-Council 8
Dunkirk 12,299 46 Mayor-Council 5
Elmira 29,567 21 Mayor-Council-Manager 5
Fulton 11,459 47 Mayor-Council 6
Geneva 13,366 44 Mayor-Council-Manager 8
Glen Cove 26,438 26 Mayor-Council 6
Glens Falls 14,078 43 Mayor-Council 6
Gloversville 15,175 37 Mayor-Council 7
Hornell 8,705 54 Mayor-Council 10
Hudson 6,985 58 Mayor-Council 11
Ithaca 29,829 20 Mayor-Council 10
Jamestown 29,918 19 Mayor-Council 9
Johnstown 8,502 55 Mayor-Council 5
Kingston 22,828 29 Mayor-Council 10
Lackawanna 17,926 33 Mayor-Council 5
Little Falls 4,980 60 Mayor-Council 8
Lockport 21,035 30 Mayor-Council 6
Long Beach 35,111 15 Council-Manager 5
Mechanicville 4,923 61 Mayor-Commission 6
Middletown 26,005 27 Mayor-Council 9
Mount \Vernon 68,395 8 Mayor-Council 5
New Rochelle 73,446 7 Mayor-Council 6
New York 8,214,426 1 Mayor-Council 51
Newburgh 28,345 23 Mayor-Council-Manager 4
Niagara Falls 52,326 12 Mayor-Council-Administrator 5
North Tonawanda 31,770 17 Mayor-Council 5
Norwich 7,203 57 Mayor-Council 6
Ogdensburg 11,346 48 Mayor-Council-Manager 6
Olean 14,584 42 Mayor-Council 7
Oneida 10,935 50 Mayor-Council 6
Oneonta 13,238 45 Mayor-Council 7
Oswego 17,638 35 Mayor-Council 7
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TABLE9
Form of City Government

(Continued)

City* Population Estimates Rank* Form of Government** Council
July 1, 2006* Members**
Peekskill 24,601 28 Mayor-Council-Manager 6
Plattsburgh 19,298 31 Mayor-Council 6
Port Jervis 9,160 53 Mayor-Council 9
Poughkeepsie 30,050 18 Mayor-Council-Administrator 8
Rensselaer 7,812 56 Mayor-Council 10
Rochester 208,123 3 Mayor-Council 9
Rome 34,220 16 Mayor-Council 7
Rye 15,109 38 Mayor-Council-Manager 6
Salamanca 5,762 59 Mayor-Council 5
Saratoga Springs 28,499 22 Mayor-Commission 4
Schenectady 61,560 9 Mayor-Council 7
Sherrill 3,151 62 Mayor-Commission-Manager 4
Syracuse 140,658 5 Mayor-Council 10
Tonawanda 15,107 39 Mayor-Council 5
Troy 47,952 13 Mayor-Council 9
Utica 59,082 10 Mayor-Council 10
Watertown 26,712 25 Mayor-Council-Manager 4
Watervliet 9,802 52 Mayor-Council-Manager 2
White Plains 57,081 11 Mayor-Council 6
Yonkers 197,852 4 Mayor-Council 7

* Table 5: Annual Estimates of the Population for Minor Civil Divisions in New York, Listed Alphabetically Within County: April
1, 2000 to July 1, 2006 (SUB-EST2006-05-36) Source: Population Division, U.S. Census Bureau. Release Date: June 28, 2007.

** NYCOM 2007 Directory of City and Village Officials

The comparatively greater frequency of the mayor-
council form among New York cities can likely be attrib-
uted to both historic and socio-economic factors. The
council-manager form occurs more frequently in younger
cities of amore homogeneous composition found in the
Midwest and the Far West. New York cities tend to be
older than those in other parts of the country and tend to
have more heterogeneous populations. In such cities the
mayor-council form, especially with a strong mayor, has
been more prevalent.

Contents of City Charters

Although cities have the home rule power to revise
their charters and adopt new charters, this authority is
not unlimited, and must be exercised in accordance with
the State Constitution and the Legislature’s grant of local
law powers to cities. Cities act by local law, which in-
cludes adopting and amending charters that are not in-
consistent with the State Constitution and are not incon-
sistent with any general law of the State. A city may actin
the interest of good government, its management and

business, the protection of its property, and the health,
safety and welfare of its inhabitants.

Generally, city charters address the following topics:
Name of the city
Boundaries
Wards, districts, or other civil subdivisions
Corporate powers
Fiscal year
Legislative body, e.g., City Council, Common
Council, Board of Aldermen
Legislative powers
Composition
Meetings
Rules of procedure
Chief Executive
Mayor
\eto power/legislative override Power of ap-
pointment
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City Manager
Corporation Counsel or City Attorney
City Clerk
Departments, offices, agencies and commissions
Budget — financial procedures
Tax administration

Decentralization and Urban Problems

Today New York State has 62 cities, ranging in popu-
lation from 3,151 to over 8,000,000. Thirty cities have a
population of more than 20,000, including 12 with more
than 50,000. Their geographic areas range from 0.9 to
303.7 square miles.

The problems of the large cities in the state reflect many
complex elements of social change, but population
changes are often seen as both cause and effect. All of
the state’s large cities experienced rapid growth between
1900 and 1930. In those 30 years the populations of the
six largest cities increased 98 percent— from 4,202,530
t0 8,303,038 — an increase from 58 percent to 66 per-
cent of the state’s total population. This surge in popula-
tion was accompanied by a corresponding development
in city facilities and services. The vast New York City
Transit System was built, for example, and all cities built
schools, roads, libraries, sewers, water systems, parks
and a great array of other facilities to accommodate the
needs and demands of their burgeoning populations.

This rapid growth tapered off during the depression
decade between 1930 and 1940, and came to a halt in
the 30 years from 1940 to 1970. In the period from 1970
to 1999 most cities experienced a population decline,
and census estimates indicate that this trend has contin-
ued through the 2000’s. The population of New York
City dropped nearly 11 percent during the period from
197010 1980, but had recovered nearly half this loss by
1996. During the same period, the collective population
of the next five largest cities (Yonkers, Syracuse, Roch-
ester, Buffalo, Albany) declined by nearly 23 percent.
With the exception of Yonkers, these cities have contin-
ued to lose population through 2006.

The stabilization and subsequent decrease of popula-
tion in the central cities has been accompanied by growth
in the surrounding suburban communities. Following
closely on the heels of this residential shift to the suburbs
has been a decentralization of commerce and industry.
Economic considerations have prompted businesses to
turn to the suburbs in search of more and cheaper space
for expansion. The cost savings, coupled with the shift of

the labor supply, have made it increasingly more attrac-
tive for industry to locate outside the central cities.

A transformation has occurred over the years in the
characteristics of urban populations. City populations gen-
erally include a comparatively large proportion of immi-
grants, persons of lower incomes and persons in the
youngest and oldest age groups (under 5 and over 65),
all of whom present city governments with new and spe-
cial challenges.

Cities in New York are faced with a gamut of urban
problems — physical blight, infrastructure deterioration,
substandard housing, unemployment, crime and environ-
mental pollution. Due to the comparatively greater age of
New York’s cities, however, these problems, particularly
the physical problems, are often more severe than else-
where.

New York City

Although New York City is the oldest city in the
country’s 13 original states, its present city government is
just over a century old. The city was assembled from a
number of other counties, cities, towns and villages by
the State Legislature, after a more than 30-year effort by
advocates of consolidation. The result of this governmen-
tal reorganization was the creation of five boroughs cote-
rminous with county boundaries and the assembling of all
five into the City of New York.

The present City of New York, the land area of which
has remained basically unchanged since its consolidation
in 1898, covers more than 303 square miles. Its popula-
tion of over eight million is greater than that of 39 of the
50 states.

New York has been the most populous city inthe United
States since 1810. It currently has almost as many resi-
dents as the combined population of the next three most
populous cities in the country. The city’s 2006 popula-
tion was estimated at 8,214,426.

The 42 percent of New York State’s citizens who re-
side in New York City live in the only consolidated major
local government in the state. There are five counties but
no county governments. The area of the city contains no
villages, no towns and no sub-city self-governing units.

In addition to the mayor, a comptroller and a public
advocate are elected citywide. The council is composed
of the public advocate and 51 council members, each of
whom represents a council district.

Inrecent years, New York City has experimented with
various forms of decentralization to meet a rising tide of
objections from city residents that the government had
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become too remote and inaccessible. The most signifi-
cant decentralization development has been the creation
of 59 community boards.

The Mayor. The mayor serves as the chief executive
officer of the city, and with the assistance of four deputy
mayors, presides over many departments, offices, com-
missions and boards. The mayor may create, modify or
abolish bureaus, divisions or positions within the city gov-
ernment. The mayor, who may be elected to serve a
maximum of two four-year terms, is responsible for the
budget and appoints and removes the heads of city agen-
cies and other non-elected officials.

The Comptroller. The comptroller, who may be
elected to serve a maximum of two four-year terms, serves
as the chief fiscal officer of the city. The Comptroller ad-
vises the mayor, City Council and public of the city’s fi-
nancial condition, and makes recommendations on city
programs and operations, fiscal policies, and financial
transactions. The Comptroller also audits and examines
all matters relating to the finances of the city, registers
proposed contracts, verifies budget authorizations and
codes for contracts, determines credit needs, terms and
conditions, prepares warrants for payment, issues and
sells city obligations, is responsible for a post-audit, and
is an ex officio member of numerous boards and com-
missions, most notably the board of estimate. The comp-
troller may investigate any financial matter, administer
sinking funds, keep accounts and publish reports. The
Governor may remove the comptroller, but only on
charges, after a hearing.

The Public Advocate. The public advocate is elected
to a four-year term to represent the consumers of city
services, inaddition to presiding over meetings of the City
Council. The public advocate may sponsor local legisla-
tion, is an ex officio member of all council committees,
and may participate in council discussions but may not
vote unless there is a tie. The public advocate reviews
and investigates complaints about city services, assesses
whether agencies are responsive to the public, recom-
mends improvements in agency programs and complaint
handling procedures, and serves as an ombudsman for
people who are having trouble obtaining the service they
need from city agencies.

The Council. The City Council is the city’s legislative
body. It has the power to enact local laws, including
amendments to the city charter and the administrative
code, originate home rule messages, and adopt capital
and expense budgets. Members, who represent districts,
are elected to terms of four years. In addition to its legis-

lative role and oversight powers over city agencies, the
Council approves the city’s budget and has decision-
making powers over land use issues.

The Borough Presidents. The five borough presi-
dents, who are the executive officials of each borough,
are also elected to four-year terms. The borough presi-
dents’ chief responsibilities involve working with the
Mayor to prepare the executive budget and propose
borough budget priorities directly to the Council, review
and comment on major land use decisions and propose
sites for City facilities within their boroughs, monitor and
modify the delivery of City services within their boroughs,
and engage in strategic planning for their boroughs.

Borough Board. Each borough has a Borough Board
consisting of the Borough President, the district council
members from the borough, and the chairperson of each
community board in the borough.

Community Boards. The 59 community boards play
an advisory role in zoning, other land use issues, commu-
nity planning, the city budget process, and coordinating
municipal services. Each board comprises up to 50 un-
salaried members appointed by the borough president in
consultation with the City Council members who repre-
sent any part of the board district.

The Metropolitan Transportation Authority. One
of the most important governmental agencies in the New
York City area is the Metropolitan Transportation Au-
thority (MTA). This agency was established by the State
Legislature to provide mass transportation services within
and to the City of New York, including the subway and
all public bus systems, as well as the commuter systems
of the Long Island Rail Road, Long Island Bus and the
Metro-North Railroad. The Metropolitan Transportation
Authority is also responsible for several bridges and tun-
nels. The Governor, with Senate advice, appoints the
MTA Board which consists of a Chairman, Chief Execu-
tive Officer and 18 other members.

New York Metropolitan Transportation Council.
The council is the official metropolitan planning organiza-
tion for the New York metropolitan area, composed of
elected officials, and transportation and environmental
agencies.

The council is composed of nine members represent-
ing the principal jurisdictions involved in transportation
planning in the downstate area: the county executives of
Nassau, Putnam, Rockland, Suffolk and Westchester
counties; the chairman of the New York City Planning
Commission and the commissioner of the New York City
Department of Transportation; the chairman of the Met-
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ropolitan Transportation Authority; and the commissioner
of the New York State Department of Transportation (the
permanent co-chairperson of the council). The advisory
(nonvoting) members include representatives of the Port
Authority of New York and New Jersey, the U.S. De-
partment of Transportation’s Federal Highway Adminis-
tration and Federal Transportation Administration, the
U.S. Environmental Protection Agency and the NYS
Department of Environmental Conservation. The chair is
shared by the NY'S transportation commissioner and one
other council member elected annually.

The council coordinates transportation planning in the
metropolitan area, prepares travel-related forecasts for
personal transportation, serves as a cooperative forum
for regional transportation issues, and collects, analyzes
and interprets travel-related data. Major projects include
the five-year Transportation Improvement Program and
a long-range transportation plan for the region.

Chapter Endnote

27. General City Law §19, added by Chapter 247 of the Laws of 1913.
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CHAPTERVII

Town Government

Town government in New York can be traced to both New England and Dutch colonial government
arrangements in the Hudson Valley. The state’s towns encompass all territory within the state, except
territory within cities and Indian reservations. In size, towns are the most diverse of all the units of local

government.

Towns existed independently in the colonial period. When New York became a state, towns were gener-
ally regarded as creations of the State Legislature that existed to serve state purposes. Town governments
now, however, have long been recognized as primary units of local government. They possess authority to
provide virtually the full complement of municipal services. By statutory and constitutional adjustments,
towns are flexible units that can function as rural or as highly urbanized general purpose units of gov-

ernment, depending on local needs.

Everyone in New York who lives outside a city or an
Indian reservation lives in atown. There are more towns
in New York than there are cities and villages combined.

In New York, “town government” includes both the
Town of Hempstead, with a 2005 estimated population
of 751,276, more than twice that of the City of Buffalo,
and taxable real property of over $87 billion, and the
Town of Red House, Cattaraugus County, with 37 resi-
dents and a taxable real property of $81 million. Between
these two extremes are 930 other towns, some of which
provide to their residents a great number of municipal
services, while others do little more than maintain a few
rural roads.

The Beginnings of Town Government

Town government in New York has both Dutch and
English roots, with even earlier antecedents in the Ger-
manic tribes — the English word “town” is derived from
the Teutonic “tun,” meaning an enclosure.

The Dutch communities established in the Hudson
Valley in the early seventeenth century were easily inte-
grated with the strong, tightly knit version of town gov-
ernment that was brought a few years later by immigrants
from Massachusetts and Connecticut to the eastern shores
of Long Island. In 1664, Charles Il claimed the territory
between the Connecticut and the Delaware rivers by right
of discovery and conveyed it to the Duke of York. His
agent, Colonel Nicolls, armed with a commission as Gov-
ernor, appeared with a fleet off the shore of New
Amsterdam, and the Dutch quickly capitulated.

Immediately after they established British sovereignty
in New York in 1664, the English began to more fully
develop the patterns of local government. Issued in 1665,
the Code of Laws, known as the “Duke’s Laws,” con-
firmed the boundaries of 17 existing towns and provided
for basic organization of the town governments. These
laws gave freeholders the right to vote and provided for
a town meeting system resembling that still used in New
England.

Town government continued to develop throughout the
remainder of the Seventeenth and into the Eighteenth
Century. Atown court system grew up. Provision was
made for a chief fiscal officer, known as a town treasurer,
a forerunner of the present supervisor. In 1683, the first
general property tax was imposed. In 1703, provision
was made for a system of highways.

The State Constitution of 1777 recognized the exist-
ence of 14 counties and some towns. The Constitution
provided that “it shall be in the power of the State Legis-
latures of this State for the advantages and conveniences
of the good people to divide the same into such other
and further counties and districts as it may then appear
necessary.” Between 1788 and 1801, the Legislature was
especially active in dividing counties into towns. How-
ever, the form of town government remained essentially
the same as it had been under British rule.

In the early decades of the Nineteenth Century, town
government began to assume a more modern form. In
the Ninth Edition of the Revised Statutes of New York,
laws affecting towns were segregated in Chapter 20 of
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the General Laws. This chapter was the immediate pre-
decessor of the Town Law. The title “Town Law” ap-
pears to have been used first in its modern sense when
laws affecting towns were recodified by Chapter 569 of
the Laws of 1890 and made applicable to most towns
with certain exceptions. In 1909, another recodification
grouped statutes applicable to towns into Chapter 62 of
the Consolidated Laws.

Despite these recodifications, the Town Law still con-
tained general statutes and special acts which duplicated
each other. In 1927, a Joint Legislative Committee set
about to recodify the Town Law once again. The result
was the present Town Law, which is Chapter 634 of the
Laws of 1932.

Characteristics of Towns

Geography

Towns and cities encompass all the lands within the
state, except Indian reservations, which enjoy special le-
gal status. The 932 towns in the state vary greatly in size,
ranging from the Town of Webb in Herkimer County
(which s larger than 11 counties and covers 451.2 square
miles) to the Town of Green Island in Albany County
(which covers only 0.7 of a square mile).

Towns are not distributed equally among the counties.
Nassau County, with a population of 1, 334,544 in 2000,
being the second most populous county outside New York
City, has only three towns, while Cattaraugus County,
with a population of 83,955 (less than one-fifteenth of
Nassau County’s population), contains 32 towns.

Legal Status

Courts have determined that towns are true municipal
corporations. Previously the courts had ruled that towns
were: “...involuntary subdivisions of the state, constituted
for the purpose of the more convenient exercise of gov-
ernmental functions by the state for the benefit of all its
citizens” (Short v. Town of Orange, 175 A. D. 260,
161 N.Y.S. 466 (1916)). The Town Law definition now
confirms that towns are municipal corporations:

“Atown is a municipal corporation compris-
ing the inhabitants within its boundaries, and
formed with the purpose of exercising such pow-
ers and discharging such duties of local govern-
ment and administration of public affairs as have
been, or, maybe conferred or imposed upon it
by law.” (section 2, Town Law)

Towns were finally granted full membership in the lo-
cal government partnership when, in1964, they were con-
stitutionally granted home rule powers (see Chapter 1V).

Development — Rural to Suburban

Physical development came to towns before they
emerged as municipal corporations. Indeed, the pressing
needs arising from physical development gave impetus to
their legal development. For many years towns provided
only basic government functions, such as organizing and
supervising elections, administering judicial functions, and
constructing and maintaining highways. In carrying out
these governmental functions, towns served their own
needs while also carrying out the state’s purposes. The
elective machinery took care of maintaining local political
organizations as well as giving town officials contact with,
and an element of control or influence in, county, state
and federal political organizations. The local judicial func-
tion, in conjunction with the police function of county sher-
iffs and state police or military agencies, gave the people
of the towns security. Control of highways assured resi-
dents of rural towns that they would maintain contact with
their neighbors and distant urban centers, and that they
would be able to market their crops.

Even inrural areas, however, the increasing popula-
tion and its clustering into hamlets gave rise to needs for
services not available at the town level. Towns required
all-weather roads to assure year-round access to shops,
sidewalks to protect pedestrians, public water to protect
public health, sewers to carry waste away, and police to
protect growing populations and increasingly valuable
property.

The flight of city dwellers to the suburbs, which began
as early as the second decade of the twentieth century,
resulted in a continuous, almost geometric growth in town
population. From 1950 to 1990, the population living in
towns in New York State increased by 110 percent, while
the population of cities decreased by 20 percent (ex-
cluding New York City). While the past two decades
have seen a significant slowdown in this shift, an increas-
ing proportion of the total outward migration during this
time period has settled in more rural (as opposed to sub-
urban) towns. New town-dwellers, whether suburban or
rural, have demanded many of the services they had been
accustomed to in the cities — water, sewage disposal,
refuse collection, street lighting, recreational facilities and
many more. Since suburban development in many cases
was formless and without identifiable business centers,
village incorporation often proved problematic. The sub-
urban challenge has fallen upon town government, a chal-
lenge to develop services where needed without losing
the traditional role as the most local of local governments.
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Government Organization
Classification of Towns

The Town Law divides towns into two classes based
on population. All towns of 10,000 or over in population
as shown by the latest federal decennial census, with the
exception of towns in Suffolk and Broome Counties and
the towns of Ulster and Potsdam, are by statute towns of
the first class. All towns in Westchester County, regard-
less of population, are towns of the first class.

In addition, any town may become a town of the first
class by action of the town board, subject to a permis-
sive referendum, ifit:

» hasapopulation of 5, 000 or more, as shown in
any federal census (not necessarily decennial);

e hasanassessed valuation over $10 million; or

» adjoinsacity having a population of 300,000 or
more.

All towns which are not first class towns are towns of
the second class. Under the Town Law, there are organi-
zational differences between first class and second class
towns. The elected officers of a first class town are its
supervisor, four council persons (unless increased to six
or decreased to two as provided by the Town Law),
town clerk, two town justices, a highway superintendent,
and a receiver of taxes and assessments. \oters in sec-
ond class towns, on the other hand, elect the supervisor,
two council persons, two justices of the peace, a town
clerk, a highway superintendent, three assessors and a
collector.

In 1962, the Legislature created the additional classi-
fication of “Suburban Town.” Suburban Towns must be
towns of the first class, and must:

* have apopulation of at least 25,000; or

» have apopulation of at least 7,500, be within 15
miles of a city having at least 100,000 population,
and have shown specified growth in population
between the 1940 and 1960 decennial censuses.

Provided a town meets the above criteria, it may be-
come a Suburban Town at the option of the town board,
subject to permissive referendum.

When the classes of towns were originally authorized,
there was a fairly clear-cut differentiation between the
powers allotted to the different classes. As town powers
were broadened, differences in powers among classes
became less clear. For example, the Constitutional Home
Rule Amendment in 1964 granted to all towns the local
law powers formerly possessed only by Suburban Towns.
Even organizational differences have become less sharply

defined over time. For example, legislation enacted in
1976 granted all towns the authority to create and/or
abolish elective as well as appointive offices and to re-
structure the administrative agencies of town government
by local law. Formerly, only Suburban Towns had spe-
cific authority to departmentalize town government op-
erations. For all intents and purposes, all towns, regard-
less of their statutory classification, possess roughly
equivalent legal powers.

Legislative Leadership

The legislative body of the town is the town board.
Historically, the town board consisted of the supervisor
and the town justices of the peace. The dual status of
justices of the peace (now designated as town justices)
as judicial and legislative officers has always concerned
students of government, but this was accepted in rural
towns because it was less expensive than separate of-
fices. When classification of towns was introduced, the
judiciary was completely separated from the legislative
branch in towns of the first class.

In 1971, the Town Law was amended to allow town
boards in towns of the second class to exercise the op-
tion of removing town justices from the town board and
electing two additional town councilpersons. In 1976, the
Legislature amended the Town Law once again, sepa-
rating the legislative and judicial functions in all town gov-
ernments by removing town justices from town boards.

One of the distinguishing features of town government
organization is the lack of a strong executive branch. Vir-
tually all of atown’s discretionary authority rests with the
town board. What little executive power the supervisor
has is granted by specific statute or by the town board.
The town board, therefore, exercises both legislative and
executive functions. This situation is not very different from
the basic form of government prescribed by state law for
counties, cities and villages. What is different, however,
is that until recently, towns did not possess the same de-
gree of home rule powers granted to the other units of
government to change the basic prescribed forms of gov-
ernment.

It was not until 1964 that home rule was extended to
towns. It had previously been extended to villages with a
population in excess of 5,000 and to counties and cities.
While the extension of home rule powers to towns was a
step forward in the evolution of towns to the status of
full-fledged municipal corporations, towns were still gen-
erally bound by a much greater number of specific statu-
tory directives than were counties, cities and villages.
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Many of these directives fell within the constitutional
definition of “general law,” which could not be super-
seded by exercising home rule power. In this respect
towns suffered in comparison to counties, cities and vil-
lages, each of which possessed extensive grants of au-
thority to adopt a structure of government through the
home rule process suitable to their individual needs. In
1976, the Legislature remedied the situation by authoriz-
ing towns to supersede certain provisions of the Town
Law relating to the property, affairs or government of the
town, notwithstanding the fact that they are “general laws”
as defined by the Constitution. This grant of powers can
be viewed as a major expansion of home rule powers for
towns, for it equipped them with powers similar to those
enjoyed by other units of local government.

Executive Leadership

Supervisor. The Town Law does not provide for a
separate executive branch of town government. Because
the supervisor occupies the leader’s position on the town
board, and because town residents often turn to the su-
pervisor with their problems, many people think the
supervisor’s position is the executive position of town
government. But the supervisor is part of the legislative
branch and acts asa member and presiding officer of the
town board. He or she acts as a full member of the board,
voting on all questions and having no additional tie-break-
ing or veto power.

The supervisor is more of an administrator than an ex-
ecutive. The supervisor’s duties under law are to: act as
treasurer and have care and custody of monies belonging
to the town; disburse monies; keep an accurate and com-
plete account of all monies; make reports as required,;
pay fixed salaries and other claims; and lease, sell, and
convey properties of the town, when so directed by the
town board.

The basic source of the supervisor’s power lies in the
position’s traditional political leadership and the holder’s
ability to use this leadership. Familiarity with day-to-day
problems of the town often enables the supervisor to in-
fluence the policy decisions of the town board.

In 1938, provision was made in the Town Law for a
town manager form of government, which would have
made possible a greater executive coordination of town
functions. The idea did not catch on at that time, and the
provisions were repealed in 1957. In 1972, however,
the State Legislature enacted special legislation authoriz-
ing the Town of Fallsburg to adopt a town manager plan.
Then, in 1976, Article 3-B of the Town Law was en-
acted, once again enabling any town, by local law, to

establish a town manager form of government. Since
1998, the Towns of Collins, Erwin, Mount Kisco, Putnam
and Southampton have been operating under a town
manager form of government.

By delegating a few more specific powers, the Subur-
ban Town Law gives the supervisor a bit more authority.
Although designated as “chief executive officer,” how-
ever, the Suburban Town supervisor has no major new
executive powers.

As noted earlier, the Legislature has authorized towns
to adopt local laws superseding many specific provisions
of the Town Law. The purpose of this legislation was to
allow towns to restructure their form of government to
provide for an executive or administrative branch sepa-
rate and apart from the legislative branch of government.
Offices such as town executive and town manager may
be established and granted powers similar to those granted
by counties, cities and villages to the offices of county
executive or manager, city mayor or manager, and village
mayor or manager.

In addition, section 10 of the Municipal Home Rule
Law authorizes local governments to enact local laws
relating to the powers, duties, qualifications, number, mode
of selection and removal, and terms of office of their of-
ficers and employees. Where it is constitutionally per-
missible, some offices which are elective by statute may
be made appointive by local law. Conversely, offices
which are appointive by statute may be made elective by
local law. Both types of local laws require public refer-
enda. A town may also change the term of office of any
of its officers by local law.

Judicial

The state’s judicial system has been described in Chap-
ter I11. As was pointed out earlier, all town justices were
originally members of the town board, but uneasiness over
this duality of functions led to the gradual phasing out of
their legislative roles. Also, to enhance the level of pro-
fessionalism of local justices, state law now mandates their
training. The jurisdiction of the town court system is town-
wide, even extending to village territory where it is coin-
cident with that of village courts. The cost of the town
judicial system is a town-wide charge.

Operations and Services

The operational organization of towns displays the
same lack of sharp definition encountered in the legisla-
tive, executive and judicial branches of town government.
Although there has been de facto departmentalization by
many towns, and formal departments have been created
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in some instances by specific statutory authorization or
by home rule enactments, there is no general provision
for departmental organization.

Itis useful to differentiate the town operational struc-
ture into two general categories: (1) services provided
and functions performed on a town-wide basis, including
services to villages; and (2) those provided to part of the
town, either to the entire area of the town outside existing
villages (the “TOV”) or to a specific district or area of
the TOV.

Town-wide Organization and Services

Towns first emerged to carry out general governmen-
tal functions as distinguished from “proprietary” functions.
These general functions cover the basic town-wide ser-
vices still provided by the town. The cost isimposed town-
wide. Through the years some services have been added,
including those which may be carried out by a town within
the territory of a village, either on a cooperative basis or
with the consent of the village.

Elective Processes. One of the primary functions pro-
vided by towns on a town-wide basis is the organization
and supervision of elections. The individual election dis-
trict is the primary element in the election machinery.
Towns, in all except Monroe, Nassau and Suffolk Coun-
ties, must establish and operate all election districts out-
side cities. In these districts, all inspection clerks and elec-
tion employees are appointed by the town board upon
recommendation from the organized political parties. Party
organization is also built around the election district. Party
committee members, elected in each election district, form
the backbone of town, county and state committees.
Hence, when politicians talk about the “grassroots of the
party,” they are talking about town party committees.
Town officers, who are both products of this party orga-
nizationand its custodians, often remain closely connected
to itduring their political careers. These party ties tend to
give town officials advantages in dealing with counties or
the State. It is likely that a town’s greatest strength in
maintaining and promoting its place in the governmental
scheme of things rests with the electoral function. This
strength can be brought to bear whenever towns per-
ceive they are about to lose power to other units of gov-
ernment.

Representative democracy has traditionally been
achieved in almost all towns through the system of elect-
ing town board members as at-large representatives.
Towns of the first class (generally, towns with a popula-
tion of 10,000 or more, or those towns with a smaller
population that have chosen to become towns of the first

class pursuant to Town Law sections 12 and 81) usually
elect a Town Supervisor and four town board members
as the town legislative body, separate from other elective
or appointive town offices such as clerk, justice, and as-
Sessor.

Under the current at-large system, each voter may cast
a vote for each vacant seat on the board. Casting mul-
tiple votes for one candidate is prohibited. The available
town board positions are filled by the candidates who
receive the highest vote total; a candidate need not re-
ceive a majority of votes to assume a seat on the board.

The ward system of electing town board members is
an alternative to the at-large system of election and is
authorized by sections 81 and 85 of the Town Law. Un-
like cities in New York, which have a mix of both at-
large and ward-elected board members, only a handful
of towns currently elect board members by ward. As of
the year 2000, only 10 of 932 towns in New York use
the ward system, and since the mid-1970’s, voters have
defeated its implementation whenever it has been pro-
posed on the ballot.

A town of the first class may, upon the vote of the
town board or upon a duly qualified petition, submit a
proposition to the voters for establishing the ward sys-
tem. If the voters approve the proposition, the county
board of elections must divide the town into four wards
and fix their boundaries. “So far as possible the division
shall be so made that the number of voters in each ward
shall be approximately equal” (Town Law section 85[1]
). The ward system is deemed established only upon the
date the county board of elections duly files a map “show-
ing in detail the location of each ward and the boundaries
thereof” (Town Law section 85[1] ).

The boundaries of the wards are not generally known
at the time of the ballot, but are fixed by the board of
elections if the proposition is successful. Apart from the
constitutional requirement of “one person one vote” (see,
Reynolds v. Sims, 377 U.S. 533, 84 S. Ct. 1964) codi-
fied in statute by the requirement that wards contain “ap-
proximately” the same number of voters, the voter has
few assurances regarding how wards will be drawn.

If the ward system is established, the terms of the sit-
ting board members end on December 31, after the first
biennial town election held at least 120 days after the
ward system is established. The terms of the board mem-
bers elected by ward commence January 1 following such
election.

Only a town of the first class is authorized to both
establish the ward system and increase the number of
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board members from four to six, and such a town may
submit both propositions at the same election (Op. Atty.
Gen. [Inf.] 90-63; 1968 Op. Atty. Gen. [Inf.] 52;13 Op.
St. Compt. 223, 1957). May a town of the second class,
which is not authorized to increase the number of board
members or establish the ward system, submit a propo-
sition to the electorate to change its classification to first
class at the same election it submits the other proposi-
tions? Under the authorizing sections of sections 81 and
85 of Town Law, the answer is that the electorate must
first approve a change in classification to first class, with
subsequent elections necessary to increase the number
of board members and to establish the ward system. The
Attorney General has opined, however, that a town of
the second class may, by enactment of a local law, in-
crease its number of board members and establish the
ward system (Op. Atty. Gen. [Inf.] 90-63). Under the
Municipal Home Rule Law (MHRL) towns, cities, coun-
ties and villages are authorized to adopt local laws not
inconsistent with the Constitution or any general law, in
relation to, inter alia, “the powers, duties, qualifications,
number, mode of selection and removal, terms of office,
compensation, hours of work, protection, welfare and
safety of its officers and employees” (MHRL, section 10
[1][ii][a][1], emphasis supplied). Such a local law would
be subject to a mandatory referendum (MHRL, section

23[2][b], [e], [a])-
Therefore, if the voters want representation by ward
they have the means to establish it.

Tax Assessment. One of the cornerstones of town
government is its authority to assess, levy, collect and
enforce payment of taxes. The real property tax remains
the most important source of locally raised municipal rev-
enue despite enactments of sales and use, admissions,
off-track betting and income taxes. Another major por-
tion of municipal revenue comes from intergovernmental
transfers. Fundamental to the levy and collection of real
property taxes is the function of property assessment.
The goal of property tax assessment is to value property
consistently and fairly. The practice has been to make
uniform assessments at a constant percentage of full value
within a municipality, and to equalize these rates among
municipalities. This matter is discussed more fully in Chap-
ter XI.

Assessing is done in towns by an assessor or board of
assessors. In the past, all towns had to have a board of
three assessors. Later, towns were permitted to substi-
tute a single assessor for the board. Still later, the As-
sessment Improvement Act of 1970, which required train-
ing and county assistance for local assessors, also stated

that each town had to provide for a single, appointed
assessor unless it took positive action, by way of manda-
tory referendum, to retain its elected three-member board.
All towns also must provide for a board of assessment
review, consisting of three to five members, to hear griev-
ances and appeals from determinations of the assessor.

The assessment roll which the town assessor prepares
serves a dual, and sometimes triple, purpose. First, itis
the basis for all town general taxes and county taxes lev-
ied within the town. Second, a copy of the roll must be
made available to all school districts within the town and
is used, unchanged as to assessments, to prepare the
school district tax roll. Third, any village, wholly or par-
tially, within the town may adopt and use the town roll for
levying village taxes instead of assessing its own proper-
ties.

Levy of Taxes. The completed tax roll is forwarded
to the county together with the town budget and esti-
mates of levies required for town purposes. These
amounts, and the county taxes required within the town,
are levied and recorded on the tax roll prior to Decem-
ber 31st of each year. At this point, unpaid school taxes
from the last school tax roll are also re-levied on the town
taxroll.

Collection and Enforcement. In towns of the first
class, the collection of taxes is carried out by a receiver
of taxes and assessments, an office that may be either
elective or appointive by local choice. Normally in such
towns, the town receiver also collects all school taxes for
school districts located wholly or partially in the town,
unless the town and school district have made an agree-
ment to the contrary. In towns of the second class, the
collecting officer is the elected town tax collector. How-
ever, such towns may abolish the office of collector and,
thereafter, the town clerk must collect the taxes.

General Administration. The cost of general admin-
istration of town functions, including the salaries of town
officers is levied as town-wide charges even where the
functions are less than town-wide in scope. For example,
the salary of the town superintendent of highways and
the capital cost and operation of the town highway ga-
rage are both general (town-wide) charges, even though
their functions basically cover only part of the town (the
portion outside villages). On the other hand, the salaries
of highway employees may be either general charges or
applied to only part of the town, depending on the high-
way item to which their time is charged.
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Part-town Organization

Services for part of the town may be rendered to ei-
ther all of that portion of the town outside villages (TOV),
or to particular areas of the town by way of improvement
districts or improvement areas.

Until recent decades, the only major service that towns
were required to provide to town residents living outside
villages was highway maintenance. Town government
provided few services other than general government
administration and basic functions, such as justice court.
Lately, however, population growth in TOV areas has
resulted in demands for many of the services already pro-
vided by villages. It should be noted that these functions,
such as waste collection and disposal, can, and often are,
provided on either a town-wide or TOV basis. The more
common TOV functions include:

*  Appointment of a planning board to regulate sub-
divisions and review site plans, and assist in de-
veloping and administering zoning;

» Adoption of zoning regulations, appointment of a
building inspector or zoning enforcement officer
to administer and enforce them, and appointment
of azoning board of appeals to hear appeals and
grant relief in proper instances;

» Police protection, which may be provided on ei-
ther town-wide or TOV basis, depending upon
the availability of police protection within the vil-
lages in the town; and

» Highway construction and maintenance, which
must be considered a TOV function, since it nor-
mally encompasses only town streets and highways
outside villages. Since the highway function of
towns predated the establishment of villages, cer-
tain highway maintenance costs are town-wide
charges.

Over the years, village taxpayers’ responsibility for
sharing the cost of town highways has been one of the
most abrasive factors in town-village relationships. Con-
sequently, there has been a continual search for ways of
reducing this friction and promoting equity in the distribu-
tion of costs. One compromise permits towns to exempt
village property from assessment for the cost of acquisi-
tion and repair of highway machinery, the cost of snow
removal, and several other miscellaneous items.

Fire Protection. Fire protection is not a town func-
tion, since it can only be provided in towns through the
medium of districts — fire districts, fire protection dis-
tricts and fire alarm districts —all of which are discussed
in Chapter IX. Since most TOV areas are covered by

districts, fire protection can be considered, inasense, a
TOV service.

Special Districts. Towns in the path of suburban
growth were not prepared to provide needed services
on atown-wide basis. Tax bases were hardly sufficient
to support town-wide water or sewer systems. The need
was not general enough throughout the town so as to
garner voter support for such town-wide services. The
expedient answer was, therefore, to create the special
district. Large enough to serve the area of need and sup-
ported only by the property owners within the district,
the special district required from the rest of the town only
use of the town’s credit to financially support its obliga-
tions and use of the town’s organization to administer the
services within the district. Districts have worked well
and have multiplied in both number and type.

Unlike the districts discussed in Chapter IX, special
districts created under the Town Law are not units of
local government, but instead are administered by the town
board. Town improvement districts have proliferated, with
lighting, water supply, sewerage, drainage, park, public
parking, and refuse and garbage districts accounting for
over 95 percent of all special districts. The idea has
proved so flexible and has worked so well that it has
been used to meet some unusual and unique needs. Es-
calator districts have been formed to relieve weary com-
muters of their climb to elevated train stations, and dock
and erosion control districts have enhanced seaside prop-
erties on Long Island.

Special districts have been established, extended and
consolidated until, by the end of 2004, there were ap-
proximately 1,987 improvement districts (including fire
districts) in existence — an average of more than two for
each town in the state for 2004.

TABLE 10

Town Special Districts and
Fire Districts by Type of District
As of December 31, 2004

DIaINAgE ... .eeveeieeie sttt 66
FIFE oo 635
[0 011100 R PURTP 500
Park ...oooveieccc e 50
Refuse and Garbage .........ccccovevvvieenicniniieeee 81
SBWET et 315
WALET ..o 448
Parking .....cc.covveiieiiiesie e 11
OLNEI ..o 119

TOTAL oo, 2,225

Source: Comptroller’s Special Report on Municipal Affairs, 1997
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Most special districts can be and are established un-
der general provisions of Articles12 and 12-Aof the Town
Law. Those which cannot must be created by act of the
State Legislature.

Under Article 12, a petition from property owners in
the area of the proposed district must specify the bound-
aries of the district and state the maximum permissible
expenditure. For certain types of districts a map showing
the boundaries of the district and the proposed improve-
ments must accompany the petition. The petition must be
signed by owners of more than one-half of the total as-
sessed valuation of taxable property in the proposed dis-
trict, including at least one-half of the resident-owned,
taxable, assessed valuation therein. When such a petition
is filed, the town board must call a public hearing on the
proposal and, after consideration, approve or deny the
establishment of the district. If the town board approves
the establishment of a district for which the town is to
incur indebtedness, it must apply to the State Comptrol-
ler for approval. The State Comptroller, after consider-
ing the application, must make an independent determi-
nation that establishment of the district will serve the public
interest and that it is not an undue burden on the property
or property owners who live in the district. After the State
Comptroller approves the petition, the town board may
adopt an order establishing the district.

Under Article 12A, a petition is not required to estab-
lish a district; the town board may, on its own motion,
subject to a permissive referendum, establish a district.
All other procedural steps are essentially the same as
under Article 12.

With the exception of 78 older special districts which
retain their separate boards of commissioners, the town
board acts as the administrative body for all improve-
ment districts in a town. Specific provisions of the Town
Law authorize a town board to let contracts for the con-
struction of district improvements, determine the manner
of levying assessments to cover costs, set water and sewer
rents or other service charges, and provide for the issu-
ance of obligations to cover capital costs. Although all
district costs must be levied against the properties therein,
the districts have no debt-incurring powers of their own.

All obligations issued on their behalf must be general ob-
ligations of the town, and are chargeable to town debt
limits.

Town Improvements. As towns have continued to
develop in suburban areas, the need for services on a
town-wide or at least TOV basis has become more
pressing. The “town improvement” isa compromise be-
tween the district approach and the provision of services
as a true town function. This approach allows a town
board to construct infrastructure improvements in spe-
cific areas of the town while not establishing a district
with defined boundaries. First authorized only for Subur-
ban Towns, authority for town improvements was later
extended to all towns. In establishing an improvement by
this method, the town board has the option of levying the
capital costs against the entire TOV area, or against the
benefitted areas only, or of allocating it between the two
areas in any way it chooses. The cost of operating and
maintaining the improvement must be levied against the
entire TOV area. Thus, the town improvement proce-
dure is simpler and more flexible than that available for
creating an improvement district.

Summary

Many towns in New York are still small governments
providing basic services to rural residents and they con-
tinue the pattern of town government that originated be-
fore the American Revolution. Other town governments,
caught in the mass population migrations of the Twentieth
Century, have had to provide services usually associated
with urban living. Both kinds of town governments —
and the gradations between — must deal with problems
such as protecting the environment and delivering mu-
nicipal services against a fiscal background of ever in-
creasing costs. Rising costs will probably compel town
government to develop new patterns of working with other
governments and new ways to deliver services. Town
residents and government officials, who have had to re-
spond to similar challenges in the past, will doubtless con-
tinue town government’s long tradition of responding to
change.

66

NYS Department of State



CHAPTERVIII

Village Government

In New York State, the village is a general purpose municipal corporation formed voluntarily by the
residents of an area in one or more towns to provide themselves with municipal services. But when a
village is created, its area still remains a part of the town where it is located, and its residents continue to

be residents and taxpayers of that town.

The first village was incorporated at the end of the eighteenth century. The village form of municipal
organization became a prominent feature of the state’s growing metropolitan areas between 1900 and
1940. The patterns of village organization are similar to those of cities.

Many people think of villages as being small, rural com-
munities. Population size alone however, does not deter-
mine whether one community becomes a village and an-
other remains as an unincorporated “hamlet” in a town.
In New York State a village is a legal concept; it is a
municipal corporation. The largest village in the state,
Hempstead in Nassau County, had more than 56,000
residents in 2000, while the smallest city, Sherrill, had
3,147. Fifty-two of New York’s 62 cities had popula-
tions in the year 2000 that were smaller than
Hempstead’s.

Villages were originally formed within towns to pro-
vide services for clusters of residents, firstin relatively
rural areas and later in suburban areas around large cit-
ies. Today, many of the existing 556 villages are in the
areas surrounding the state’s larger cities. Many villages
have public service responsibilities that differ little from
those of cities, towns, and counties, and village officials
face the full range of municipal obligations and challenges.

What is a Village?

Avillage is often referred to as “incorporated.” Le-
gally cities, towns, villages and counties are all “incorpo-
rated.” Hence, there are no “unincorporated villages” in
New York State. The vernacular “incorporated village”
likely came to be used because villages are areas within
towns for which an additional municipal corporation has
been formed.

Many places in the state having large numbers of people
living in close proximity are neither villages nor cities. Many
have names, some have post offices. Some, like Levittown
on Long Island, have thousands of residents. If the people
in such communities have not incorporated pursuant to

the Village law, they do not constitute a village. While
many people refer to such places as “hamlets”, the term
“hamlet” actually has no meaning under New York law.

By definition, a village is a municipality which, at the
time of its incorporation, met statutory requirements then
established as prerequisites to that incorporation. Although
the Village Law now sets area and population criteria for
an initial village incorporation, a number of existing vil-
lages have populations smaller than the present statutory
minimum.

Historical Development

The earliest villages in the state were incorporated partly
to circumvent the legal confusion about the nature and
scope of town government that resulted from legislative
modification of English statutes. Generally, in the decades
after the Revolution, villages in New York were created
because clusters of people in otherwise sparsely settled
towns wanted to secure fire or police protection, or other
public services. Those inhabitants receiving the fire or
police service, and not the whole town, paid for such
services. A forerunner of villages appears to have been a
1787 legislative act granting special privileges to part of a
town, entitled “An act for the better extinguishing of fires
in the town of Brooklyn.”

The appearance of the village as a formal unit of local
government began in the 1790’s. Villages were created
by special acts of State Legislature, but the starting date
for this process is in dispute among historians due to a
lack of precision in terminology in those early legislative
acts. In 1790, the Legislature granted specific powers to
the trustees of *... part of the town of Rensselaerwyck,
commonly called Lansingburgh.” The term “village” first
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appeared in state law in a 1794 enactment incorporating
Waterford. The legislative act of 1798, providing for the
incorporation of Lansingburghand Troy as villages, is seen
by many historians as the first formal authorization in the
state for the village form of government. This enactment
included all of the legal elements (including an incorpora-
tion clause and delegation of taxing and regulatory power)
deemed necessary for a true unit of local government.

First mention of the village as a constitutional civil divi-
sion appeared in a section of the 1821 New York State
Constitution prescribing qualifications of voters. The
Constitution of 1846 required that the Legislature “pro-
vide for the organization of cities and incorporated vil-
lages.” The Legislature passed a general Village Law in
1847, but continued to incorporate villages through the
enactment of special charters, as it had for the previous
half-century. Separate incorporation led to a variety of
village government forms, even for villages of similar char-
acteristics. In 1874, a revised State Constitution forbade
incorporation of villages by special act of the State Leg-
islature. Since that time, New York State villages have
been formed through local initiative pursuant to the Vil-
lage Law.

An 1897 revision of the Village Law required those
villages with charters to comply with provisions of the
Village Law that were not inconsistent with their char-
ters. It also gave the charter villages the option of rein-
corporating under the general law. Although numerous
charter villages did reincorporate, 12 villages still oper-
ate under charters. These are: Alexander, Carthage,
Catskill, Cooperstown, Deposit, Fredonia, Ilion, Mo-
hawk, Ossining, Owego, Port Chester and Waterford.

In the first 40 years of the twentieth century, as people
moved from cities into the suburbs, more than 160 vil-
lages were incorporated under the Village Law. The rapid
growth of towns in suburban areas in the late 1930’s and
following World War 11 emphasized the need for alterna-
tives to villages. To provide services, suburban areas made
increasing use of the town special district. This had a pro-
found effect on the growth of villages. Although more than
160 villages were formed from 1900 to 1940, only 31
new villages have appeared over the succeeding 66 years,
and 24 have dissolved during that period.

There were 556 villages in New York State in 2006.
They range in size from the Village of West Hampton
Dunes with a 2000 Census population of 11, to the Vil-
lage of Hempstead, with a 2000 Census population of
56,554. The majority of villages have populations under
2,500, although there were 25 villages between 10,000

and 20,000 population in 2000 and 10 villages with more
than 20,000 population.

Over 70 villages are located in two or more towns.
There are seven villages which are in two counties. One
village, Saranac Lake, lies in three towns and two coun-
ties. Five villages— Green Island in Albany County, East
Rochester in Monroe County, and Scarsdale, Harrison
and Mount Kisco in Westchester County — are cote-
rminous with towns of the same name. A coterminous
town-village is a unique form of local government organi-
zation. The town and village share the same boundaries
and the governing body of one unit of the coterminous
government may serve as the governing body of the other
unit (i.e., the mayor serves as town supervisor and trust-
ees serve as members of the town board).

Creation and Organization

The Village Law governs the incorporation of new vil-
lages and the organization of most existing villages. The
12 remaining charter villages are subject to this law only
where it does not conflict with their respective charters.

Incorporation

A territory of 500 or more inhabitants may incorpo-
rate as a village in New York State, provided that the
territory is not already part of a city or village. The terri-
tory must contain no more than five square miles at the
time of incorporation, although it may be larger in land
area if its boundaries are made coterminous with those of
aschool, fire, improvement or other district, or the entire
boundaries of a town.?®

The incorporation process begins when a petition,
signed by either 20 percent of the residents of the terri-
tory qualified to vote, or by the owners of more than 50
percent of the assessed value of real property in the ter-
ritory, is submitted to the supervisor of the town in which
all or the greatest part of the proposed village would lie.
If the area lies in more than one town, copies of the peti-
tion are also presented to the supervisors of the other
affected towns.

Within 20 days from the filing of the petition, the su-
pervisor of each town affected must post and publish
notices indicating that a public hearing will be held on the
petition. Where the proposed village is in more than one
town, the giving of notice and subsequent hearing are a
joint effort of the affected towns. The purpose of the hear-
ing is to determine only whether the petition and the pro-
posed incorporation are in conformance with the provi-
sions of the Village Law. Other considerations and ob-
jections to the incorporation are not at issue. This formal
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hearing must be held between 20 and 30 days after the
date of posting and publication of notice.

Within 10 days after the conclusion of the hearing, the
supervisor of the affected town(s) must judge the legal
sufficiency of the petition. If more than one town is in-
volved, and the supervisors cannot agree on a decision,
their decision is deemed to be adverse to the petition.
Any decision made is subject to review by the courts. If
no review is sought within 30 days, the decision of the
supervisor(s) is final. If the decision is adverse to the pe-
tition, a new petition may be presented immediately. If
the decision is favorable to the petition, or if the petition
is sustained by the courts, a referendum is held within the
proposed area no later than 40 days after the expiration
of 30 days from the first occurring of either the filing of
the supervisors’ favorable decision or the filing of a final
court order favorable to the petition. Only those residing
in the proposed area of incorporation and qualified to
vote in town elections may vote in the referendum.

Where the proposed area lies in one town, an affirma-
tive majority of those voting is required in order to incor-
porate. Where more than one town is involved, an affir-
mative majority in the area proposed for incorporation in
each town is required. If any required majorities are not
obtained, then the question is defeated, and no new pro-
ceeding for incorporation of the same territory may be
held for one year. If a majority vote(s) in favor of incor-
poration is obtained, and there is no court challenge, the
town clerk of the town in which the original petition was
filed makes a report of incorporation.

TABLE 11
Village Incorporations Since 1940

VILLAGE COUNTY DATE

Florida Orange 08/05/1946
Prattsburg Steuben 12/07/1948
Tuxedo Park Orange 08/13/1952
Sodus Point Wayne 12/30/1957
New Square Rockland 11/06/1961
Atlantic Beach Nassau 06/21/1962
Port Jefferson Suffolk 04/09/1963
Amchir Orange 09/09/1964
Pomona Rockland 02/03/1967
Lake Grove Suffolk 09/09/1968
Round Lake Saratoga 08/07/1969
Sylvan Beach Oneida 03/17/1971
Lansing Tompkins 12/19/1974

VILLAGE COUNTY DATE
Harrison Westchester 09/09/1975
Pelham* Westchester 06/01/1975
Kiryas Joel Orange 03/02/1977
Rye Brook Westchester 07/07/1982
Wesley Hills Rockland 12/07/1982
New Hempstead Rockland 03/21/1983
Islandia Suffolk 04/17/1985
Cape Vincent* Jefferson 04/15/1986
Montebello Rockland 05/07/1986
Chestnut Ridge Rockland 05/16/1986
West Carthage Jefferson 07/22/1987
Pine Valley Suffolk 03/15/1988
Kaser Rockland 01/25/1990
Bloomfield* Ontario 03/27/1990
Airmont Rockland 03/28/1991
W. Hampton Dunes  Suffolk 11/19/1993
East Nassau Rensselaer 01/14/1998
Sagaponack Suffolk 09/27/2005
S.Blooming Grove  Orange 07/14/2006
Woodbury Orange 08/28/2006

*  Cape Vincent was created in 1853 but the proper incorpora-
tion paperwork was not filed until 1986.

*  Pelham and North Pelham were consolidated into Pelham.

* Bloomfield was created by the consolidation of East
Bloomfield and Holcomb.

The report is sent to the Secretary of State, the State
Comptroller, the State Office of Real Property Services,
the county clerk and county treasurer of each county in
which the village will be located, and the town clerks of
each town in which the village will be located.

Upon receipt, the Secretary of State files the report in
his/her office and prepares and sends a Certificate of In-
corporation to the clerks of each town in which the vil-
lage is located. The village is deemed incorporated on
the date the report is filed with the Secretary of State.
Within five days after the filing of the Certificate of Incor-
poration, the clerks of each town in which the village is
located jointly appoint a resident of the new village area
to serve as village clerk until a successor is chosen by the
village’s first elected board of trustees. Election of the
board and mayor is held within 60 days of the appoint-
ment of the interim village clerk, except in instances where
the new village embraces the entire territory of atown. In
that case the election of village officers is held at the next
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regular election of town officials, occurring not less than
30 days after the filing of the certificate of village incor-
poration.

The Legislative Body

The legislative body of a village — the board of trust-
ees— is composed of the mayor and four trustees. How-
ever, the board may increase or decrease the number of
trustees, subject to referendum. Trustees are elected for
two-year terms unless otherwise provided by the board
of trustees and subject to permissive referendum.

The village board has broad powers to govern the af-
fairs of the village, including:

» organizing itself and providing for rules of proce-
dure;

» adopting a budget and providing for the financing
of village activities;

 abolishing or creating offices, boards, agencies, and
commissions and delegating powers to these units;

* managing village properties; and
 granting final approval of appointments of all non-
elected officers and employees made by the mayor.

The mayor presides over meetings of the board. Ama-
jority of the board, as fully constituted, is a quorum. No
business may be transacted unless a quorum is present.

Executive Branch

The chief executive officer of most villages in New York
State is the mayor. Unless otherwise provided by the
board of trustees, the mayor is elected for a two-year
term. In addition to his/her executive duties, the mayor
presides over all meetings of the board of trustees and
may vote on all questions coming before that body. The
mayor must vote to break a tie. The mayor is responsible
for enforcing laws within the village and for supervising
the police and other officers and employees of the vil-
lage. The mayor may share the law enforcement respon-
sibility with a village attorney - who may handle prosecu-
tions for violations of village laws, and the county district
attorney - who usually handles general criminal prosecu-
tions in the county.

At the direction of the board of trustees, the mayor
may initiate civil actions on behalf of the village or may
intervene in any legal action “necessary to protect the
rights of the village and its inhabitants.” Subject to the
approval of the board of trustees, the mayor appoints all
department and non-elected officers and employees.
Except in villages that have a manager, the mayor acts as
the budget officer. The mayor may, however, designate

any other village officer to be budget officer. The budget
officer serves at the mayor’s pleasure.?® The mayor en-
sures that all claims against the village are properly inves-
tigated, executes contracts approved by the board of
trustees and issues licenses. In certain cases, when au-
thorized by the board of trustees, the mayor may sign
checks and cosign, with the clerk, orders to pay claims.

At the annual meeting of the board of trustees, the
mayor appoints one of the trustees as deputy mayor. If
the mayor is absent or unable to act as mayor, the deputy
mayor is vested with and may perform all the duties of
that office.

Village Managers or Administrators

In order to provide full-time administrative supervi-
sion and direction, some villages have created the office
of village manager or administrator. The position of vil-
lage manager is created by a local law, which fixes the
powers of the office and the term of the incumbent. As an
alternative to direct adoption of a local law establishing a
village manager, a village may create a commission to
prepare a local law establishing a village manager and
defining the manager’s duties and responsibilities. The
commission must issue a report within the time set forth
in the local law, which can be no later than two years
after the appointment of its members.2® While there isno
mandate that the commission prepare a local law creat-
ing a village manager, if the commission does prepare
such a local law, it must be placed before the voters ata
referendum; the board of trustees need not approve the
local law.

The village manager is usually assigned administrative
functions that would otherwise be performed by the mayor.
Under the Village Law, the manager may designate an-
other village official as budget officer, to serve at the plea-
sure of the manager.

Sixty-seven villages in New York State had an admin-
istrator or manager in 2007; they are listed in Table 12.
Some of these individuals hold more than one title and
some are known as “coordinator”.
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TABLE 12
Villages Which Have Administrators/Managers

Akron East Rochester Irvington Pelham Manor Southampton
Alden Ellenville Lake Success Pleasantville Spencerport
Amityville Elmsford Lawrence Perry Springville
Ardsley Fairport Lowville Phoenix Sylvan Beach
Attica Farmingdale Mamaroneck Port Chester Tarrytown
Blasdell Floral Park Massapequa Park Port Jefferson Thomaston
Briarclif Manor Fredonia Massena Potsdam Valley Stream
Brockport Garden City Monticello Rockville Centre Walden
Bronxville Great Neck Estates Mount Kisco Roslyn Westbury
Buchanan Groton Oakfield Rye Brook Westfield
Croton-on-Hudson Hamburg Ocean Beach Scarsdale Williamsville
Dobbs Ferry Hastings-on-Hudson  Old Westbury Sea CIiff

East Aurora Horseheads Ossining Seneca Falls

East Hampton Huntington Bay Pelham South Floral Park

SOURCE: 2007 NYCOM Directory of City & Village Officials, New York State Conference of Mayors and Municipal Officials, 2007.

Other Village Officers

The village treasurer is the chief fiscal officer of the
village. The treasurer maintains custody of all village funds,
issues all checks and prepares an annual report of village
finances.*

The village clerk has responsibility for maintaining all
records of the village.® The clerk collects all taxes and
assessments, when authorized by the village board, and
orders the treasurer to pay claims. The clerk is required
“on demand of any person” to “produce for inspection
the books, records, and papers of his/her office.”* The
clerk must keep an index of written notices of defective
conditions on village streets, highways, bridges, cross-
walks, culverts or sidewalks and must bring these no-
tices to the attention of the board at the next board meet-
ing or within 10 days after their receipt, whichever is
sooner.*

Unless local law provides otherwise, the mayor ap-
points both the clerk and the treasurer with the approval
of the board of trustees. Terms are established at 2 years
and may be increased. In many villages, the offices of
clerk and treasurer are combined and are held by a single
person.

Where no village office of justice has been established,
or where the office has been abolished, the functions de-
volve on the justices of the town or towns in which the
village is located.

Organization for Service Delivery

Differences in the size of villages and in the services
they perform make it difficult to describe the organization
of a “typical” village. Larger villages often have multi-
departmental organizations similar to cities, while small
villages may employ only one or two individuals. Func-
tions performed by villages range from basic road repair
and snow removal to large-scale community develop-
ment programs and public utility plants. Anumber of vil-
lages operate their own municipal electric systems.

Financing Village Services

Like most local governments, villages have a strong
reliance on the real property tax to finance their activities.
In the 2004 fiscal year the real property tax accounted
for nearly 45 percent of total village revenues in New
York State. The balance of the revenues comes from a
variety of sources;