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PREFACE

This publication, part of the Department of
State’s “James A. Coon Local Government
Technical Series,” is designed to help municipal
officials and attorneys make more efficient use
of planning and zoning laws. The guide
provides the text of each pertinent section of
law with notations in the margin to assist in
referencing. Notes at the end of certain
sections reference other related statutes and list
Department publications, if any.

To ensure optimal use of this guide, readers
should know:

= Although each section of law is printed
verbatim, marginal notations are not part of the
statutes. They have been added to highlight
key points only.

= More than one set of statutes may apply to a
municipal action. For example, provisions of the
Town Law naturally govern towns, butimportant
provisions affecting town planning and zoning
laws also appear in the General Municipal Law,
the Public Health Law and others. Therefore,
all applicable statutes should be consulted.

= This booklet contains the text of the statutes
through the 2010 legislative session. It
replaces ALL previous versions.

=  Readers are encouraged to download
additional publications cited in the notes from
the Department of State webpage at
www.dos.ny.gov

= The reader may view additional New York
State Statutes at the following website:

http://public.leginfo.state.ny.us/MENUGETF.cgi?C
OMMONQUERY=LAWS+&TARGET=VIEW
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GENERAL CITY LAW

§ 20. Grant of specific powers.

Subject to the constitution and general laws of this state, every city is empowered:...

24.

Scope of grant of power

Purpose of regulations

Regulation of trade and industry 25.

Purpose of regulations

Considerations -- well considered

To regulate and limit the height, bulk and location of buildings hereafter
erected, to regulate and determine the area of yards, courts and other open
spaces, and to regulate the density of population in any given area, and for
said purposes to divide the city into districts. Such regulations shall be uniform
for each class of buildings throughout any district, but the regulations in one
or more districts may differ from those in other districts. Such regulations shall
be designed to secure safety from fire, flood and other dangers and to promote
the public health and welfare, including, so far as conditions may permit,
provision for adequate light, air, convenience of access, and the
accommodation of solar energy systems and equipment and access to sunlight
necessary therefor, and shall be made with reasonable regard to the character
of buildings erected in each district, the value of land and the use to which it
may be put, to the end that such regulations may promote public health, safety
and welfare and the most desirable use for which the land of each district may
be adapted and may tend to conserve the value of buildings and enhance the
value of land throughout the city.

To regulate and restrict the location of trades and industries and the location
of buildings, designed for specified uses, and for said purposes to divide the
city into districts and to prescribe for each such district the trades and
industries that shall be excluded or subjected to special regulation and the
uses for which buildings may not be erected or altered. Such regulations shall
be designed to promote the public health, safety and general welfare and shall
be made with reasonable consideration, among other things, to the character
of the district, its peculiar suitability for particular uses, the conservation of

plan property values and the direction of building development, in accord with a well
considered plan.
Notes: Multiple Dwellings-
1. Height, bulk, open spaces - see Multiple Dwelling Law, §26.
2. Two or more buildings on same lot - see Multiple Dwelling Law, §28.
§20-f. Transferofdevelopmentrights; definitions; conditions; procedures.
Definitions 1. As used in this section:
a. "Development rights" shall mean the rights permitted to a lot, parcel, or
"Development rights" area of land under a zoning ordinance or local law respecting permissible

“Receiving district”

"Sending district"

“Transfer of development rights"

use, area, density, bulk or height of improvements executed thereon.
Development rights may be calculated and allocated in accordance with
such factors as area, floor area, floor area ratios, density, height
limitations, or any other criteria that will effectively quantify a value for the
development right in a reasonable and uniform manner that will carry out
the objectives of this section.

b. "Receiving district" shall mean one or more designated districts or areas
of land to which development rights generated from one or more sending
districts may be transferred and in which increased development is
permitted to occur by reason of such transfer.

c. "Sending district" shall mean one or more designated districts or areas
of land in which development rights may be designated for use in one or
more receiving districts.

d. "Transfer of development rights" shall mean the process by which
development rights are transferred from one lot, parcel, or area of land in
any sending district to another lot, parcel or area of land in one or more
receiving districts.

In addition to existing powers and authorities to regulate by planning or zoning
including authorization to provide for transfer of development rights pursuant



GENERAL CITY LAW

Authority to provide for transfer of
development rights

Purposes

Sending districts

Receiving districts

Generic Environmental Impact
Statement

Designation and mapping of districts

Sending district conservation
easements

to other enabling law, the legislative body of any city is hereby empowered to
provide for transfer of development rights subject to the conditions hereinafter
set forth and such other conditions as the city legislative body deems
necessary and appropriate that are consistent with the purposes of this
section, except that in cities of over one million any transfer of development
rights shall be provided in the zoning ordinance after adoption by the city
planning commission and board of estimate. The purpose of providing for
transfer of development rights shall be to protect the natural, scenic or
agricultural qualities of open lands, to enhance sites and areas of special
character or special historical, cultural, aesthetic or economic interest or value
and to enable and encourage flexibility of design and careful management of
land in recognition of land as a basic and valuable natural resource. The
conditions hereinabove referred to are as follows:

a. That transfer of development rights, and the sending and receiving
districts, shall be established in accordance with a well-considered plan
within the meaning of subdivision twenty-five of section twenty of this
article. The sending district from which transfer of development rights
may be authorized shall consist of natural, scenic, recreational,
agricultural or open land or sites of special historical, cultural, aesthetic
or economic values sought to be protected. Every receiving district, to
which transfer of development rights may be authorized, shall have been
found by the legislative body of the city, after evaluating the effects of
potential increased development which is possible under the transfer of
development rights provisions, to contain adequate resources,
environmental quality and public faciliies including adequate
transportation, water supply, waste disposal and fire protection, and that
there will be no significant environmentally damaging consequences and
such increased development is compatible with the development
otherwise permitted by the city and by the federal, state, and county
agencies having jurisdiction to approve permissible development within
the district. A generic environmental impact statement pursuant to the
provisions of article eight of the environmental conservation law shall be
prepared by the city for the receiving district before any such district, or
any sending district, is designated, and such statement shall be amended
from time to time by the city if there are material changes in
circumstances. Where a transfer of development rights affects districts in
two or more school, special assessment or tax districts, it may not
unreasonably transfer the tax burden between the taxpayers of such
districts. The receiving and sending districts need not be coterminous
with zoning districts.

b. That sending and receiving districts be designated and mapped with
specificity and the procedure for transfer of development rights be
specified. Notwithstanding any other provision of law to the contrary,
environmental quality review pursuant to article eight of the environmental
conservation law for any action in a receiving district that utilizes
development rights shall only require information specific to the project
and site where the action will occur and shall be limited to review of the
environmental impacts of the action, if any, not adequately reviewed in the
generic environmental impact statement.

c. That the burden upon land within a sending district from which
development rights have been transferred shall be documented by an
instrument duly executed by the grantor in the form of a conservation
easement, as defined in title three of article forty-nine of the
environmental conservation law, which burden upon such land shall be
enforceable by the appropriate city in addition to any other person or
entity granted enforcement rights by the terms of the instrument. All
provisions of law applicable to such conservation easements pursuant to
such title shall apply with respect to conservation easements hereunder,
except that the city may adopt standards pertaining to the duration of such
easements that are more stringent than such standards promulgated by
the department of environmental conservation pursuant to such title. Upon
the designation of any sending district, the city shall adopt regulations

4



GENERAL CITY LAW

Certificates of development rights

Real property tax assessments

Development rights banks

Impact of transfer of development
rights on low and moderate income
housing

Procedure for enacting

Legislative intent, promotion of
intergovernmental cooperation

establishing uniform minimum standards for instruments creating such
easements within the district. No such modification or extinguishment of
an easement shall diminish or impair development rights within any
receiving district. Any development right which has been transferred by a
conservation easement shall be evidenced by a certificate of development
right which shall be issued by the city to the transferee in a form suitable
for recording in the registry of deeds for the county where the receiving
district is situated in the manner of other conveyances of interests in land
affecting its title.

d. That within one year after a development right is transferred, the
assessed valuation placed on the affected properties for real property tax
purposes shall be adjusted to reflect the transfer. A development right
which is transferred shall be deemed to be an interest in real property and
the rights evidenced thereby shall inure to the benefit of the transferee,
and his heirs, successors and assigns.

e. Thatdevelopment rights shall be transferred reflecting the normal market
in land, including sales between owners of property in sending and
receiving districts, a city may establish a development rights bank or such
other account in which development rights may be retained and sold in
the best interest of the city. Cities shall be authorized to accept for deposit
within the bank gifts, donations, bequests or other development rights. All
receipts and proceeds from sales of development rights sold by the city
shall be deposited in a special municipal account to be applied against
expenditures necessitated by the municipal development rights program.

f.  That prior to designation of sending or receiving districts, the legislative
body of the city shall evaluate the impact of transfer of development rights
upon the potential development of low or moderate income housing lost
in sending districts and gained in receiving districts and shall find either
there is approximate equivalence between potential low and moderate
housing units lost in the sending district and gained in the receiving
districts or that the city has or will take reasonable action to compensate
for any negative impact upon the availability or potential development of
low or moderate income housing caused by the transfer of development
rights.

3. Alegislative body of a city modifying its zoning ordinance or enacting a local
law pursuant to this section shall follow the procedure for adopting and
amending its zoning ordinance or local laws, as the case may be, including all
provisions for notice applicable for changes or amendments to a zoning
ordinance, local law or regulation.

4. Nothing in this section shall be construed to invalidate any provision for
transfer of development rights heretofore or hereafter adopted by any local
legislative body, or, in the case of cities over one million, by the board of
estimate.

Note: For a discussion of the concept and use of transfer of development rights,
see DOS Legal Memorandum: "Transfer of Development Rights."

§20-g. Intermunicipal cooperationin comprehensive planning and land use
regulation.

1. Legislative intent. This section is intended to illustrate the statutory authority
thatany municipal corporation has under article five-G of the general municipal
law and place within land use law express statutory authority for cities, towns
and villages to enter into agreements to undertake comprehensive planning
and land use regulation with each other or one for the other, and to provide
that any city, town or village may contract with a county to carry out all or a
portion of the ministerial functions related to the land use of such city, town or
village as may be agreed upon. By the enactment of this section the legislature
seeks to promote intergovernmental cooperation that could result in increased
coordination and effectiveness of comprehensive planning and land use
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Authorization to enter into inter-
municipal agreement

Agreements with county planning
agencies

Scope of agreements

Limitations of agreements

Definitions of terms for purposes of
land use planning and regulation

Creation of a consolidated planning
board

Creation of a consolidated zoning
board of appeals

Creation of a comprehensive plan

Creation of a consolidated land use
enforcement program

2.

regulation, more efficient use of infrastructure and municipal revenues, as well
as the enhanced protection of community resources, especially where such
resources span municipal boundaries.

Authorization and effects.

(a) In addition to any other general or special powers vested in a city to
prepare a comprehensive plan and enact and administer land use
regulations, by local law or ordinance, rule or regulation, each city is
hereby authorized to enterinto, amend, cancel and terminate agreements
with any other municipality or municipalities to undertake all or a portion
of such powers, functions and duties.

(b) Any one or more municipalities located in a county which has established
a county planning board, commission or other agency, hereinafter
referred to as a county planning agency, are hereby authorized to enter
into, amend, cancel and terminate agreements with such county in order
to authorize the county planning agency to perform and carry out certain
ministerial functions on behalf of such municipality or municipalities
related to land use planning and zoning. Such functions may include, but
are not limited to, acting in an advisory capacity, assisting in the
preparation of comprehensive plans and land use regulations to be
adopted and enforced by such municipality or municipalities and
participating in the formation and functions of individual or joint
administrative boards and bodies formed by one or more municipalities.

(c) Such agreements shall apply only to the performance or exercise of any
function or power which each of the municipal corporations has the
authority by any general or special law to prescribe, perform, or exercise
separately.

Definitions. As used herein:
(a) "Municipality", means a city, town or village.

(b) "Community resource", means a specific public facility, infrastructure
system, or geographic area of special economic development,
environmental, scenic, cultural, historic, recreational, parkland, open
space, natural resource, or other unique significance, located wholly or
partially within the boundaries of one or more given municipalities.

(c) "Intermunicipal overlay district", means a special land use district which
encompasses all or a portion of one or more municipalities for the
purpose of protecting, enhancing or developing one or more community
resources as provided herein.

Intermunicipal agreements. In addition to any other powers granted to
municipalities to contract with each other to undertake joint, cooperative
agreements any municipality may:

(a) create a consolidated planning board which may replace individual
planning boards, if any, which consolidated planning board shall have the
powers and duties as shall be determined by such agreement;

(b) create a consolidated zoning board of appeals which may replace
individual zoning boards of appeals, if any, which consolidated zoning
board of appeals shall have the powers and duties as shall be determined
by such agreement;

(c) create a comprehensive plan and/or land use regulations which may be
adopted independently by each participating municipality;

(d) provide for a land use administration and enforcement program which
may replace individual land use administration and enforcement
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Creation of an intermunicipal overlay
district

Joint agreements

Duration of agreement

Appeal of action by aggrieved parties

Existing agreements valid

Existing authority not limited

Contents of map

Map to be final and conclusive with
respect to streets, parks and
drainage systems shown thereon

Purpose of official map

Filing

programs, if any, the terms and conditions of which shall be set forth in
such agreement; and

(e) create an intermunicipal overlay district for the purpose of protecting,
enhancing or developing community resources that encompass two or
more municipalities.

5. Special considerations.

(a) Makingjointagreements. Any agreement made pursuant to the provisions
of this section may contain provisions as the parties deem to be
appropriate, and including provisions relative to the items designated in
paragraphs a through minclusive as set forth in subdivision two of section
one hundred nineteen-o of the general municipal law.

(b) Establishing the duration of agreement. Any agreement developed
pursuant to the provisions of this section may contain procedures for
periodic review of the terms and conditions of the agreement, including
those relating to the duration, extension or termination.

(c) Amending local laws or ordinances. Local laws or ordinances shall be
amended, as appropriate, to reflect the provisions contained in
intermunicipal agreements established pursuant to the provisions of this
section.

6. Appeal of action by aggrieved party or parties. Any officer, department, board
or bureau of any municipality with the approval of the legislative body, or any
person or persons jointly or severally aggrieved by any act or decision of a
planning board, zoning board of appeals or agency created pursuant to the
provisions of this section may bring a proceeding by article seventy-eight of the
civil practice law and rules in a court of record on the ground that such decision
isillegal, in whole orin part. Such proceeding must be commenced within thirty
days after the filing of the decision in the office of the city clerk.
Commencement of the proceeding shall stay proceedings upon the decision
from which the appeal is taken. All issues in any proceeding under this section
shall have a preference over all other civil actions and proceedings.

7. Any agreements made between two or more municipalities pursuant to article
five-G of the general municipal law or any other law which provides for the
undertaking of any land use regulation or activity on a joint, cooperative or
contract basis, if valid when so made, shall not be invalidated by the provisions
of this section.

8. The provisions of this section shall be in addition to existing authority and shall
not be deemed or construed as a limitation, diminution or derogation of any
statutory authority authorizing municipal cooperation.

§ 26. Official map, establishment.

Every city by ordinance, local law or resolution of the legislative body which has the
authority to lay out, adopt and establish streets, highways and parks may establish
an official map of the city showing the streets, highways and parks theretofore laid
out, adopted and established by law. Drainage systems may also be shown on this
map. Such map is to be deemed to be final and conclusive with respect to the
location and width of streets, highways, drainage systems and the location of parks
shown thereon. Such official map is hereby declared to be established to conserve
and promote the public health, safety and general welfare. Said ordinance, local
law or resolution shall make it the duty of some appropriate official or employee of
said city at once to file with the clerk or register of the county or counties in which
said city is situated a certificate showing that the city has established an official
map.
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Authorization to create, except for
cities with over one million
population

Appointment of members and
chairperson

Appropriation of expenses

Ineligibility

Terms served and conditions of
service for planning board members

Terms of members

Increasing membership

Decreasing membership

Planning board members are
required to receive training on an
annual basis

§ 27. Planning board, creation and appointment.

1.

Authorization. The legislative body of each city, except a city having a
population of more than one million, is hereby authorized by local law or
ordinance to create a planning board consisting of five or seven members.
Members and the chairperson of such planning board shall be appointed by
the mayor or other duly authorized appointing authority. In the absence of a
chairperson, the planning board may designate a member to serve as
chairperson. Not more than a minority of the members of such board shall
hold any other public office or position in such city.

Appropriation for planning board. The legislative body of each city is hereby
authorized and empowered to make such appropriation as it may see fit for
planning board expenses. The legislative body may, as part of the local law or
ordinance creating such planning board, provide for the compensation of
planning board members. The planning board shall have the power and
authority to employ experts, clerks and a secretary, and to pay for their
services, and to provide for such other expenses as may be necessary and
proper, not exceeding in all the appropriation that may be made therefor by the
city legislative body for such planning board; excepting and providing that in
cities in which the general power and authority to fix salaries and prescribe
positions is placed in some other board or officer the foregoing power and
authority shall be in such other duly authorized board or officer.

Legislative body members ineligible. No person who is a member of the
legislative body of a city to which the provisions of this section are applicable,
shall be eligible for membership on such planning board.

Terms of members first appointed. The terms of the members of the planning
board first appointed shall be so fixed that the term of one member shall expire
at the end of the official year in which such members were initially appointed.
The terms of the remaining members first appointed shall be so fixed that one
term shall expire at the end of each official year thereafter. At the expiration
of the term of each member first appointed, his or her successor shall be
appointed for a term which shall be equal in years to the number of members
of the board.

Terms of members now in office. Members now holding office for terms which
do not expire at the end of the official year shall, upon the expiration of their
term, hold office until the end of the official year and their successors shall then
be appointed for terms which shall be equal in years to the number of
members of the planning board.

Increasing membership. Any legislative body of a city may, by local law or
ordinance, increase a five member planning board to seven members.
Additional members shall be first appointed for single terms in order that the
terms of members shall expire in each of seven successive years and their
successors shall thereafter be appointed for full terms of seven years. No such
additional member shall take part in the consideration of any matter for which
an application was on file with the planning board at the time of his or her
appointment.

Decreasing membership. A legislative body of a city which has seven members
on the planning board may by local law or ordinance, decrease the
membership to five, to take effect upon the next two expirations of terms.
However, no incumbent shall be removed from office except upon the
expiration of his or her term, except as hereinafter provided.

7-a. Training and attendance requirements.

(a) Each member of the planning board of a city, except a city having a
population of more than one million, shall complete, at a minimum, four
hours of training each year designed to enable such members to more
effectively carry out their duties. Training received by a member in excess
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Must receive training to be eligible
for reappointment

Waivers

Decisions of board not voided if not
in compliance with training
requirements

Filing vacancies in unexpired terms

Removal of members

Compatibility of offices

Duties of chairperson

Service on other planning boards

Rules and regulations

Referral of certain matters to the
planning board

10.

11.

12.

13.

14.

of four hours in any one year may be carried over by the member into
succeeding years in order to meet the requirements of this subdivision.
Such training shall be approved by the legislative body and may include,
but not be limited to, training provided by a municipality, regional or
county planning office or commission, county planning federation, state
agency, statewide municipal association, college or other similar entity.
Training may be provided in a variety of formats, including but not limited
to, electronic media, video, distance learning and traditional classroom
training.

(b) To be eligible for reappointment to such board, such member shall have
completed the training promoted by the city pursuant to this subdivision.

(c) The training required by this subdivision may be waived or modified by
resolution of the legislative body of the city when, in the judgment of such
legislative body, it is in the best interest of the city to do so.

(d) No decision of a planning board shall be voided or declared invalid
because of a failure to comply with this subdivision.

Vacancy in office. If a vacancy shall occur otherwise than by expiration of term,
the mayor, or other duly authorized appointing authority, shall appoint the new
member for the unexpired term.

Removal of members. The mayor, or other duly authorized appointing
authority, shall have the power to remove, after public hearing, any member of
the planning board for cause. Any planning board member may be removed
for non-compliance with minimum requirements relating to meeting attendance
and training as established by the city legislative body by local law or
ordinance.

Compatibility of offices. The municipal officials or employees on such board
shall not, by reason of membership thereon, forfeit their right to exercise the
powers, perform the duties or receive the compensation of the municipal office
or position held by them during such membership. No municipal officer or
employee shall be appointed to the planning board in the event such officer or
employee cannot carry out the duties of his or her position without a conflict in
the performance of his or her duties as a member of the planning board.

Chairperson duties. All meetings of the planning board shall be held at the call
of the chairperson and at such other times as such board may determine. Such
chairperson, or in his or her absence, the acting chairperson, may administer
oaths and compel the attendance of witnesses.

Service on other planning boards. No person shall be disqualified from serving
as a member of the city planning board by reason of serving as a member of
a county planning board.

Rules and regulations. The planning board may recommend to the city
legislative body regulations relating to any subject matter over which the
planning board has jurisdiction under this article or any other statute, or under
local law or ordinance of the city. Adoption of any such recommendations by
the city legislative body shall be by local law or ordinance.

Report on referred matters; general reports.

a. The legislative body of the city may by general or special rule provide for
the reference of any matter or class of matters, other than those referred
to in subdivision thirteen of this section, to the planning board before final
action is taken thereon by the legislative body or other office or officer of
said city having final authority over said matter. The legislative body may
further stipulate that final action thereon shall not be taken until the
planning board has submitted its report thereon, or has had a reasonable
time, to be fixed by the legislative body in said rule, to submit the report.
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Powers of planning board

Planning commission

Appointment of alternate members to
serve in the event of a conflict of
interest

Defines term "site plan”

15.

16.

17.

b. The planning board may review and make recommendations on a
proposed city comprehensive plan oramendmentthereto. In addition, the
planning board shall have the full power and authority to make
investigations, maps, reports, and recommendations in connection
therewith relating to the planning and development of the city as it deems
desirable, providing the total expenditures of said board shall not exceed
the appropriation provided therefor.

Planning commission. In any city in which there is a planning commission
created under article twelve-A of the general municipal law, the legislative body
of the city, instead of authorizing the appointment of a planning board under
this article, may provide that the existing commission shall continue, the
members thereof thereafter to be appointed in accordance with the provisions
of such article twelve-A, and to have the powers and duties as specified for a
planning board appointed under this article, in addition to the powers and
duties as specified in article twelve-A of the general municipal law, provided,
however, that in any such city section two hundred thirty-eight of the general
municipal law shall not be in force.

Alternate members.

a. The legislative body of each city except a city having a population of more
than one million may, by local law or ordinance or as a part of the local
law or ordinance creating the planning board, establish alternate planning
board member positions for purposes of substituting for a member in the
event such member is unable to participate because of a conflict of
interest. Alternate members of the planning board shall be appointed by
the mayor or other duly authorized appointing authority, for terms
established by the legislative body of the city.

b. The chairperson of the planning board may designate an alternate
member to substitute for a member when such member is unable to
participate because of a conflict of interest on an application or matter
before the board. When so designated, the alternate member shall
possess all the powers and responsibilities of such member of the board.
Such designation shall be entered into the minutes of the initial planning
Board meeting at which the substitution is made.

c. All provisions of this section relating to planning board member training
and continuing education, attendance, conflict of interest, compensation,
eligibility, vacancy in office, removal, compatibility of office and service
on other boards, shall also apply to alternate members.

Voting requirements. Every motion or resolution of a planning board shall
require for its adoption the affirmative vote of a majority of all the members
of the planning board. Where an action is the subject of a referral to the county
planning agency or regional planning council the voting provisions of
sections two hundred thirty-nine-m and two hundred thirty-nine-n of the
general municipal law shall apply.

Note: For planning commission provisions, see Article 12-A of General Municipal
Law.

§ 27-a. Site plan review.

1.

Definition of site plan. As used in this section the term "site plan" shall mean
a rendering, drawing, or sketch prepared to specifications and containing
necessary elements, as setforth in the applicable ordinance orlocal law, which
shows the arrangement, layout and design of the proposed use of a single
parcel of land as shown on said plan. Plats showing lots, blocks or sites which
are subject to review pursuant to authority provided for the review of
subdivisions under section thirty-two of this article shall continue to be subject
to such review and shall not be subject to review as site plans under this
section.
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2.

Approval of site plans.

a. The legislative body of each city may, as part of a zoning ordinance or
local law adopted pursuant to subdivisions twenty-four and twenty-five of
section twenty of this chapter or by local law or ordinance adopted
pursuant to other enabling law, authorize the planning board or such other
administrative body that it shall so designate, to review and approve,
approve with modifications or disapprove site plans, prepared to
specifications set forth in the ordinance or local law and/or in regulations
of such authorized board. Site plans shall show the arrangement, layout
and design of the proposed use of the land on said plan. The ordinance
or local law shall specify the land uses that require site plan approval and
the elements to be included on plans submitted for approval. The required
site plan elements which are included in the local law or ordinance may
include, where appropriate, those related to parking, means of access,
screening, signs, landscaping, architectural features, location and
dimensions of buildings, adjacent land uses and physical features meant
to protect adjacent land uses as well as any additional elements specified
by the legislative body in such zoning ordinance or local law.

b. When an authorization to approve site plans is granted by the legislative
body pursuant to this section, the terms thereof may condition the
issuance of a building permit upon such approval.

Application for area variance. Notwithstanding any provisions of law to the
contrary, where a proposed site plan contains one or more features which do
not comply with the zoning regulations, application may be made to the zoning
board of appeals for an area variance pursuant to section eighty-one-b of
article five-a of this chapter without the necessity of a decision or determination
of an administration official charged with the enforcement of the zoning
regulations.

Conditions attached to the approval of site plans. The authorized board shall
have the authority to impose such reasonable conditions and restrictions as
are directly related to and incidental to a proposed site plan. Upon its approval
of said site plan, any such conditions must be met in connection with the
issuance of permits by applicable enforcement agents or officers of the city.

Waiver of requirements. The legislative body may further empower the
authorized board to, when reasonable, waive any requirements for the
approval, approval with modifications or disapproval of site plans submitted for
approval. Any such waiver, which shall be subject to appropriate conditions set
forth in the local law adopted pursuant to this section, may be exercised in the
event any such requirements are found not to be requisite in the interest of the
public health, safety and general welfare or inappropriate to a particular site
plan.

Reservation of parkland on site plans containing residential units.

a. Before such authorized board may approve a site plan containing
residential units, such site plan shall also show, when required by such
board, a park or parks suitably located for playground or other
recreational purposes.

b. Land for park, playground or other recreational purposes may not be
required until the authorized board has made a finding that a proper case
exists for requiring that a park or parks be suitably located for playgrounds
or other recreational purposes within the city. Such findings shall include
an evaluation of the present and anticipated future needs for park and
recreational facilities in the city based on projected population growth to
which the particular site plan will contribute.

c. Inthe event the authorized board makes a finding pursuant to paragraph
b of this subdivision that the proposed site plan presents a proper case for
requiring a park or parks suitably located for playgrounds or other
recreational purposes, but that a suitable park or parks of adequate size
to meet the requirement cannot be properly located on such site plan, the
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10.

11.

authorized board may require a sum of money in lieu thereof to be
established by the legislative body. In making such determination of
suitability, the board shall assess the size and suitability of lands shown
on the site plan which could be possible locations for park or recreational
facilities, as well as practical factors including whether there is a need for
additional facilities in the immediate neighborhood. Any monies required
by the authorized board in lieu of land for park, playground or other
recreational purposes, pursuant to the provisions of this section, shall be
deposited into a trust fund to be used by the city exclusively for park,
playground or other recreational purposes, including the acquisition of

property.

d. Notwithstanding the foregoing provisions of this subdivision, if the land
included in a site plan under review is a portion of a subdivision plat which
has been reviewed and approved pursuant to section thirty-two of this
article, the authorized board shall credit the applicant for any land set
aside or money donated in lieu thereof under such subdivision plat
approval. In the event of resubdivision of such plat, nothing shall preclude
the additional reservation of parkland or money donated in lieu thereof.

Performance bond or other security. As an alternative to the installation of
required infrastructure and improvements, prior to approval by the authorized
board, a performance bond or other security sufficient to cover the full cost of
the same, as estimated by the authorized board or a city department
designated by the authorized board to make such estimate, where such
departmental estimate is deemed acceptable by the authorized board, shall be
furnished to the city by the owner. Such security shall be provided to the city
pursuant to the provisions of subdivision eight of section thirty-three of this
article.

Public hearing and decision on site plans. In the event a public hearing is
required by ordinance or local law adopted by the legislative body, the
authorized board shall conduct a public hearing within sixty-two days from the
day an application is received on any matter referred to it under this section.
The authorized board shall mail notice of said hearing to the applicant at least
ten days before said hearing and shall give public notice of said hearing in a
newspaper of general circulation in the city at least five days prior to the date
thereof and shall make a decision on the application within sixty-two days after
such hearing, or after the day the application is received if no hearing has been
held. The time within which the authorized board must render its decision may
be extended by mutual consent of the applicant and such board. The decision
of the authorized board shall be filed in the office of the city clerk within five
business days after such decision is rendered, and a copy thereof mailed to
the applicant. Nothing herein shall preclude the holding of a public hearing on
any matter on which a public hearing is not so required.

Notice to county planning board or agency or regional planning council. At
least ten days before such hearing, the authorized board shall mail notices
thereof to the county planning board or agency or regional planning council, as
required by section two hundred thirty-nine-m of the general municipal law,
which notice shall be accompanied by a full statement of such proposed
action, as defined in subdivision one of section two hundred thirty-nine-m of
the general municipal law. In the event a public hearing is not required, such
proposed action shall be referred before final action is taken thereon.

Compliance with state environmental quality review act. The authorized board
shall comply with the provisions of the state environmental quality review act
under article eight of the environmental conservation law and its implementing
regulations.

Court review. Any person aggrieved by a decision of the authorized board or
any officer, department, board or bureau of the city may apply to the supreme
court for review by a proceeding under article seventy-eight of the civil practice
law and rules. Such proceedings shall be instituted within thirty days after the
filing of a decision by such board in the office of the city clerk. The court may
take evidence or appoint a referee to take such evidence as it may direct, and
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13.

14.

report the same, with findings of fact and conclusions of law, if it shall appear
that testimony is necessary for the proper disposition of the matter. The court
shall itself dispose of the matter on the merits, determining all questions which
may be presented for determination.

Costs. Costs shall not be allowed against the authorized board unless it shall
appear to the court that it acted with gross negligence, in bad faith, or with
malice in making the decision appealed from.

Preference. All issues addressed by the court in any proceeding under this
section shall have preference over all civil actions and proceedings.

Applicability. This section shall not apply to any city having a population of
more than one million.

Note: Effective July 1, 2006, General Municipal Law §239-nn will require that notice
be sent to the clerk of the adjacent municipality prior to holding a hearing on a site
plan or special use permit for property which is within 500 feet of the municipal line.
Notice must be given at least 10 days prior to the hearing.

§ 27-b. Approval of special use permits.

1.

Definition of special use permit. As used in this section the term "special use
permit" shall mean an authorization of a particular land use which is permitted
in a zoning ordinance or local law, subject to requirements imposed by such
zoning ordinance or local law to assure that the proposed use is in harmony
with such zoning ordinance or local law and will not adversely affect the
neighborhood if such requirements are met.

Approval of special use permits. The legislative body may, as part of a zoning
ordinance or local law, authorize the planning board or such other
administrative body that it shall designate to grant special use permits as set
forth in such zoning ordinance or local law.

Application for area variance. Notwithstanding any provision of law to the
contrary, where a proposed special use permit contains one or more features
which do not comply with the zoning regulations, application may be made to
the zoning board of appeals for an area variance pursuant to section eighty-
one-b of article five-a of this chapter, without the necessity of a decision or
determination of an administrative official charged with the enforcement of the
zoning regulations.

Conditions attached to the issuance of special use permits. The authorized
board shall have the authority to impose such reasonable conditions and
restrictions as are directly related to and incidental to the proposed special use
permit. Upon its granting of said special use permit, any such conditions must
be met in connection with the issuance of permits by applicable enforcement
agents or officers of the city.

Waiver of requirements. The legislative body may further empower the
authorized board to, when reasonable, waive any requirements for the
approval, approval with modifications or disapproval of special use permits
submitted for approval. Any such waiver, which shall be subject to appropriate
conditions set forth in the ordinance or local law adopted pursuant to this
section, may be exercised in the event any such requirements are found not
to be requisite in the interest of the public health, safety and general welfare
or inappropriate to a particular special use permit.

Public hearing and decision on special use permits. The authorized board shall
conduct a public hearing within sixty-two days from the day an application is
received on any matter referred to it under this section. Public notice of said
hearing shall be printed in a newspaper of general circulation in the city at least
five days prior to the date thereof. The authorized board shall decide upon the
application within sixty-two days after the hearing. The time within which the
authorized board must render its decision may be extended by mutual consent
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of the applicant and the board. The decision of the authorized board on the
application after the holding of the public hearing shall be filed in the office of
the city clerk within five business days after such decision is rendered, and a
copy thereof mailed to the applicant.

7. Notice to applicant and county planning board or agency and regional planning
council. Atleast ten days before such hearing, the authorized board shall mail
notices thereof to the applicant and to the county planning board or agency
and regional planning council, as required by section two hundred thirty-nine-m
of the general municipal law, which notice shall be accompanied by a full
statement of such proposed action, as defined in subdivision two of section two
hundred thirty-nine-m of the general municipal law.

8. Compliance with state environmental quality review act. The authorized board
shall comply with the provisions of the state environmental quality review act
under article eight of the environmental conservation law and its implementing
regulations.

9. Court review. Any person aggrieved by a decision of the planning board or
such other designated body or any officer, department, board or bureau of the
city may apply to the supreme court for review by a proceeding under article
seventy-eight of the civil practice law and rules. Such proceedings shall be
instituted within thirty days after the filing of a decision by such board in the
office of the city clerk. The court may take evidence or appoint a referee to take
such evidence as it may direct, and report the same, with findings of fact and
conclusions of law, if it shall appear that testimony is necessary for the proper
disposition of the matter. The court shall itself dispose of the matter on the
merits, determining all questions which may be presented for determination.

10. Costs. Costs shall not be allowed against the planning board or other
administrative body designated by the legislative body unless it shall appear
to the court that it acted with gross negligence, in bad faith, or with malice in
making the decision appealed from.

11. Preference. All issues addressed by the court in any proceeding under this
section shall have preference over all civil actions and proceedings.

12. Applicability. This section shall not apply to any city having a population of
more than one million.

§ 28-a. City comprehensive plan.

1. Application. This section shall not apply in a city having a population of more
than one million.

2. Legislative findings and intent. The legislature hereby finds and determines
that:

(a) Significant decisions and actions affecting the immediate and long-range
protection, enhancement, growth and development of the state and its
communities are made by local governments.

(b) Among the most important powers and duties granted by the legislature
to a city government is the authority and responsibility to undertake city
comprehensive planning and to regulate land use for the purpose of
protecting the public health, safety and general welfare of its citizens.

(c) The development and enactment by the city government of a city
comprehensive plan which can be readily identified, and is available for
use by the public, is in the best interest of the people of each city.

(d) The great diversity of resources and conditions that exist within and

among the cities of the state compels the consideration of such diversity
in the development of each city comprehensive plan.
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(e)

®)

(9)

(h)

The participation of citizens in an open, responsible and flexible planning
process is essential to the designing of the optimum city comprehensive
plan.

The city comprehensive plan is a means to promote the health, safety and
general welfare of the people of the city and to give due consideration to
the needs of the people of the region of which the city is a part.

The comprehensive plan fosters cooperation among governmental
agencies planning and implementing capital projects and municipalities
that may be directly affected thereby.

It is the intent of the legislature to encourage, but not to require, the
preparation and adoption of a comprehensive plan pursuant to this
section. Nothing herein shall be deemed to affect the status or validity of
existing master plans, comprehensive plans, or land use plans.

Definitions. As used in this section, the term:

(a)

(b)

(c)

"city comprehensive plan" means the materials, written and/or graphic,
including but not limited to maps, charts, studies, resolutions, reports and
other descriptive material that identify the goals, objectives, principles,
guidelines, policies, standards, devices and instruments for the immediate
and long-range protection, enhancement, growth and development of the
city.

"land use regulation" means an ordinance or local law enacted by the city
for the regulation of any aspect of land use and community resource
protection and includes any zoning, subdivision, special use permit or site
plan regulation or any other regulation which prescribes the appropriate
use of property or the scale, location, and intensity of development.

"special board" means a board consisting of one or more members of the
planning board and such other members as are appointed by the
legislative body of the city to prepare a proposed comprehensive plan
and/or an amendment thereto.

Content of a city comprehensive plan. The city comprehensive plan may
include the following topics at the level of detail adapted to the special
requirements of the city:

(a)

(b)

(c)
(d)

(e)

®)
(9)

(h)

U

General statements of goals, objectives, principles, policies, and
standards upon which proposals for the immediate and long-range
enhancement, growth and development of the city are based.

Consideration of regional needs and the official plans of other
government units and agencies within the region.

The existing and proposed location and intensity of land uses.

Consideration of agricultural uses, historic and cultural resources, coastal
and natural resources and sensitive environmental areas.

Consideration of population, demographic and socio-economic trends and
future projections.

The location and types of transportation facilities.

Existing and proposed general location of public and private utilities and
infrastructure.

Existing housing resources and future housing needs, including affordable
housing.

The present and future general location of educational and cultural

facilities, historic sites, health facilites and facilities for emergency
services.
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(j) Existing and proposed recreation facilities and parkland.

(k) The present and potential future general location of commercial and
industrial facilities.

() Specific policies and strategies for improving the local economy in
coordination with other plan topics.

(m) Propose measures, programs, devices, and instruments toimplementthe
goals and objectives of the various topics within the comprehensive plan.

(n) All or part of the plan of another public agency.

(0) Any and all other items which are consistent with the orderly growth and
development of the city.

Preparation. The legislative body of the city, or by resolution of such body, the
planning board or a special board, may prepare a proposed city
comprehensive plan and amendments thereto. In the event the planning board
or special board is directed to prepare a proposed comprehensive plan or
amendment thereto, such board shall, by resolution, recommend such
proposed plan or amendment to the legislative body of the city.

Referrals.

(@) Anyproposed comprehensive plan or amendment thereto that is prepared
by the legislative body of the city or a special board may be referred to the
city planning board for review and recommendation before action by the
legislative body of the city.

(b) The legislative body of the city shall, prior to adoption, refer the proposed
comprehensive plan or any amendment thereto to the county planning
board or agency or regional planning council for review and
recommendation as required by section two hundred thirty-nine-m of the
general municipal law. In the event the proposed plan or amendment
thereto is prepared by the city planning board or a special board, such
board may request comment on such proposed plan or amendment from
the county planning board or agency or regional planning council.

Public hearings; notice.

(a) In the event the legislative body of the city prepares a proposed city
comprehensive plan or amendment thereto, the legislative body of the city
shall hold one or more public hearings and such other meetings as it
deems necessary to assure full opportunity for citizen participation in the
preparation of such proposed plan or amendment, and in addition, the
legislative body of the city shall hold one or more public hearings prior to
adoption of such proposed plan or amendment.

(b) In the event the legislative body of the city has directed the planning
board or a special board to prepare a proposed comprehensive plan or
amendment thereto, the board preparing the plan shall hold one or more
public hearings and such other meetings as it deems necessary to assure
full opportunity for citizen participation in the preparation of such proposed
plan or amendment. The legislative body of the city shall, within ninety
days of receiving the planning board or special board's recommendations
on such proposed plan or amendment, and prior to adoption of such
proposed plan or amendment, hold a public hearing on such proposed
plan or amendment.

(c) Notice of a public hearing shall be published in a newspaper of general
circulation in the city at least ten calendar days in advance of the hearing.
The proposed comprehensive plan or amendment thereto shall be made
available for public review during said period at the office of the city clerk
and may be made available at any other place, including a public library.
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8. Adoption. The legislative body of the city may adopt by resolution a city
comprehensive plan or any amendment thereto.

9. Environmental review. A city comprehensive plan, and any amendment
thereto, is subject to the provisions of the state environmental quality review
act under article eight of the environmental conservation law and its
implementing regulations. A city comprehensive plan may be designed to also
serve as, or be accompanied by, a generic environmental impact statement
pursuant to the state environmental quality review act statute and regulations.
No further compliance with such law is required for subsequent site specific
actions that are in conformance with the conditions and thresholds established
for such actions in the generic environmental impact statement and its findings.

10. Agricultural review and coordination. A city comprehensive plan and any
amendments thereto, for a city containing all or part of an agricultural district
orlands receiving agricultural assessments within its jurisdiction, shall continue
to be subject to the provisions of article twenty-five-AA of the agriculture and
markets law relating to the enactment and administration of local laws,
ordinances, rules or regulations. A newly, adopted or amended city
comprehensive plan shall take into consideration applicable county agricultural
and farmland protection plans as created under article twenty-five-AAA of the
agriculture and markets law.

11. Periodic review. The legislative body of the city shall provide, as a component
of such proposed comprehensive plan, the maximum intervals at which the
adopted plan shall be reviewed.

12. Effect of adoption of the city comprehensive plan.

(a) Allcity land use regulations must be in accordance with a comprehensive
plan adopted pursuant to this section.

(b) All plans for capital projects of another governmental agency on land
included in the city comprehensive plan adopted pursuant to this section
shall take such plan into consideration.

13. Filing of city comprehensive plan. The adopted city comprehensive plan and
any amendments thereto shall be filed in the office of the city clerk and a copy
thereof shall be filed in the office of the county planning agency.

Note: For a discussion of the relationship between the comprehensive plan and
zoning, see DOS publication “Zoning and the Comprehensive Plan".

§ 29. Official map, changes.

Such legislative body is authorized and empowered, whenever and as often as it
may deem it for the public interest, to change or add to the official map of the city
so as to lay out new streets, highways or parks, or to widen or close existing streets,
highways or parks. Drainage systems may also be shown on this map. Atleast five
days' notice of a public hearing on any proposed action with reference to such
change in the official map shall be published at least once in an official publication
of said city or in a newspaper of general circulation therein. No change in the
official map shall be made for the lay out of a new street or the opening or widening
of any street unless notice shall have been sent by registered mail, return receipt
requested, to the person and address noted on the last preceding real property tax
notice issued on the property which is to be included in such proposed layout,
opening or widening of such streets. Before making such addition or change the
matter shall be referred to the planning board for report thereon, but if the planning
board shall not make its report within thirty days of such reference, it shall forfeit the
right further to suspend action. Such additions and changes when adopted shall
become a part of the official map of the city, and shall be deemed to be final and
conclusive with respect to the location of the streets, highways and parks shown
thereon. The layout, widening or closing, or the approval of the layout, widening or
closing of streets, highways or parks by the city under provisions of law other than
those contained in this article shall be deemed to be a change or addition to the
official map, and shall be subject to all the provisions of this article.
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§ 31. Planning board, general reports.

The planning board shall have full power and authority to make such investigations,
Authority to make investigations, maps and reports and recommendations in connection therewith relating to the
reports, efc. planning and development of the city as to it seems desirable providing the total

expenditures of said board shall not exceed the appropriation for its expenses.

§ 32. Subdivision review; approval of plats; development of filed plats.

1. Purpose. For the purpose of providing for the future growth and development
Purpose of the city and affording adequate facilities for the housing, transportation,
distribution, comfort, convenience, safety, health and welfare of its population,
the legislative body of the city may by resolution, authorize and empower the
planning board to approve preliminary and final plats of subdivisions showing
lots, blocks or sites, with or without streets or highways.

2. Authorization for review of previously filed plats. For the same purposes and

Authority under the same conditions, the legislative body of the city may, by resolution,
authorize and empower the planning board to approve the development of
Approval of plats already filed plats, entirely or partially undeveloped, which were filed in the office of the clerk

of the county in which such plat is located prior to the appointment of such
planning board and grant to the board the power to approve such plats. The
term "undeveloped" shall mean those plats where twenty percent or more of

Defines term "undeveloped” the lots within the plat are unimproved unless existing conditions, such as poor
drainage, have prevented their development.

3. Filing of certificate. The clerk of every city which has authorized its planning
Filing of certificate board to approve plats as set forth herein shall immediately file a certificate of
that fact with the clerk or register of the county in which such city is located.

4. Definitions. When used in this article the following terms shall have the
Definitions respective meanings set forth herein except where the context shows
otherwise:

(a) "Subdivision", means the division of any parcel of land into a number of
"Subdivision” lots, blocks or sites as specified in a law, rule or regulation, with or without
streets or highways, for the purpose of sale, transfer of ownership, or
development. The term "subdivision" may include any alteration of lot
lines or dimensions of any lots or sites shown on a plat previously
approved and filed in the office of the county clerk or register of the county
in which such platis located. Subdivisions may be defined and delineated
by local regulation, as either "major" or "minor", with the review
procedures and criteria for each set forth in such local regulations.

(b) "Preliminary plat", means a drawing prepared in a manner prescribed by
"Preliminary plat" local regulation showing the layout of a proposed subdivision including,
but not restricted to, road and lot layout and approximate dimensions, key
plan, topography and drainage, all proposed facilities unsized, including
preliminary plans and profiles, at suitable scale and in such detail as local
regulation may require.

(c) "Preliminary plat approval", means the approval of the layout of a
proposed subdivision as set forth in a preliminary plat but subject to the
approval of the plat in final form in accordance with the provisions of this

"Preliminary plat approval” section.

(d) "Final plat", means a drawing prepared in a manner prescribed by local
regulation, that shows a proposed subdivision, containing in such
additional detail as shall be provided by local regulation all information
required to be shown on a preliminary plat and the modifications, if any,
required by the planning board at the time of approval of the preliminary
plat if such preliminary plat has been so approved.

"Final plat"
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5.

(e)

®)

"Conditional approval of a final plat", means approval by a planning board
of a final plat subject to conditions set forth by the planning board in a
resolution conditionally approving such plat. Such conditional approval
does not qualify a final plat for recording nor authorize issuance of any
building permits prior to the signing of the plat by a duly authorized officer
of the planning board and recording of the plat in the office of the county
clerk or register as herein provided.

"Final plat approval", means the signing of a plat in final form by a duly
authorized officer of a planning board pursuant to a planning board
resolution granting final approval to the plat, or after conditions specified
in a resolution granting conditional approval of the plat are completed.
Such final approval qualifies the plat for recording in the office of the
county clerk or register, in the county in which such plat is located.

Approval of preliminary plats.

(a)

(b)

(c)

(d)

Submission of preliminary plats. All plats shall be submitted to the
planning board for approval in final form provided, however, that where
the planning board has been authorized to approve preliminary plats, the
owner may submit or the planning board may require that the owner
submit a preliminary plat for consideration. Such a preliminary plat shall
be clearly marked "preliminary plat" and shall conform to the definition
provided in this section.

Coordination with the state environmental quality review act. The
planning board shall comply with the provisions of the state environmental
quality review act under article eight of the environmental conservation
law and its implementing regulations.

Receipt of a complete preliminary plat. A preliminary plat shall not be
considered complete until a negative declaration has been filed or until a
notice of completion of the draft environmental impact statement has been
filed in accordance with the provisions of the state environmental quality
review act. The time periods for review of a preliminary plat shall begin
upon filing of such negative declaration or such notice of completion.

Planning board as lead agency under the state environmental quality
review act; public hearing; notice; decision.

(i) Public hearing on preliminary plats. The time within which the
planning board shall hold a public hearing on the preliminary plat
shall be coordinated with any hearings the planning board may
schedule pursuant to the state environmental quality review act, as
follows:

(1) If such board determines that the preparation of an
environmental impact statement on the preliminary plat is not
required, the public hearing on such plat shall be held within
sixty-two days after the receipt of a complete preliminary plat by
the clerk of the planning board; or

(2) If such board determines that an environmental impact
statement is required, and a public hearing on the draft
environmental impact statement is held, the public hearing on
the preliminary plat and the draft environmental impact
statement shall be held jointly within sixty-two days after the
filing of the notice of completion of such draft environmental
impact statement in accordance with the provisions of the state
environmental quality review act. If no public hearing is held on
the draft environmental impact statement, the public hearing on
the preliminary plat shall be held within sixty-two days of filing
the notice of completion.

(i) Public hearing; notice, length. The hearing on the preliminary plat

shall be advertised at least once in a newspaper of general
circulation in the city at least five days before such hearing if no
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Municipal Law §239-nn requires that
notice be sent to the clerk of the
adjacent municipality prior to holding
a hearing on a subdivision plat for
property which is within 500 feet of
the municipal line. Notice must be
given at least 10 days prior to the
hearing.

Decision on preliminary plat

When no EIS is required

(iif)

(iv)

hearing is held on the draft environmental impact statement, or
fourteen days before a hearing held jointly therewith. The planning
board may provide that the hearing be further advertised in such
manner as it deems most appropriate for full public consideration of
such preliminary plat. The hearing on the preliminary plat shall be
closed upon motion of the planning board within one hundred twenty
days after it has been opened.

Decision. The planning board shall approve, with or without
modification, or disapprove such preliminary plat as follows:

(1) If the planning board determines that the preparation of an
environmental impact statement on the preliminary plat is not
required such board shall make its decision within sixty-two
days after the close of the public hearing; or

(2) If the planning board determines that an environmental impact
statement is required, and a public hearing is held on the draft
environmental impact statement, the final environmental impact
statement shall be filed within forty-five days following the close
of such public hearing in accordance with the provisions of the
state environmental quality review act. If no public hearing is
held on the draft environmental impact statement, the final
environmental impact statement shall be filed within forty-five
days following the close of the public hearing on the preliminary
plat. Within thirty days of the filing of such final environmental
impact statement, the planning board shall issue findings on the
final environmental impact statement and make its decision on
the preliminary plat.

Grounds for decision. The grounds for a modification, if any, or the
grounds for disapproval shall be stated upon the records of the
planning board. When so approving a preliminary plat, the planning
board shall state in writing any modifications it deems necessary for
submission of the plat in final form.

(e) Planning board not as lead agency under the state environmental quality

review act; public hearing; notice; decision.

(i)

(iii)

Public hearing on preliminary plats. The planning board shall, with
the agreement of the lead agency, hold the public hearing on the
preliminary plat jointly with the lead agency's hearing on the draft
environmental impact statement. Failing such agreement or if no
public hearing is held on the draft environmental impact statement,
the planning board shall hold the public hearing on the preliminary
plat within sixty-two days after receipt of a complete preliminary plat
by the clerk of the planning board.

Public hearing; notice, length. The hearing on the preliminary plat
shall be advertised at least once in a newspaper of general
circulation in the city at least five days before such hearing if held
independently of the hearing on the draft environmental impact
statement, or fourteen days before a hearing held jointly therewith.
The planning board may provide that the hearing be further
advertised in such manner as it deems most appropriate for full
public consideration of such preliminary plat. The hearing on the
preliminary plat shall be closed upon motion of the planning board
within one hundred twenty days after it has been opened.

Decision. The planning board shall by resolution approve with or
without modification or disapprove the preliminary plat as follows:

(1) Ifthe preparation of an environmental impact statement on the
preliminary plat is not required, the planning board shall make
its decision within sixty-two days after the close of the public
hearing on the preliminary plat.
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6.

®)

(9)

(h)

(2) If an environmental impact statement is required, the planning
board shall make its own findings and its decision on the
preliminary plat within sixty-two days after the close of the public
hearing on such preliminary plat or within thirty days of the
adoption of findings by the lead agency, whichever period is
longer.

(iv) Grounds for decision. The grounds for modification, if any, or the
grounds for disapproval shall be stated upon the records of the
planning board. When so approving a preliminary plat, the planning
board shall state in writing any modifications it deems necessary for
submission of the plat in final form.

Certification and filing of preliminary plat. Within five business days of the
adoption of the resolution granting approval of such preliminary plat, such
plat shall be certified by the clerk of the planning board as having been
granted preliminary approval and a copy of the plat and resolution shall
be filed in such clerk's office. A copy of the resolution shall be mailed to
the owner.

Filing of decision on preliminary plat. Within five business days from the
date of the adoption of the resolution stating the decision of the board on
the preliminary plat, the chairman or other duly authorized member of the
planning board shall cause a copy of such resolution to be filed in the
office of the city clerk.

Revocation of approval of preliminary plat. Within six months of the
approval of the preliminary plat the owner must submit the plat in final
form. If the final plat is not submitted within six months, approval of the
preliminary plat may be revoked by the planning board.

Approval of final plats.

(a)

(b)

(c)

(d)

Submission of final plats.
provided by this section.

Final plats shall conform to the definition

Final plats which are in substantial agreement with approved preliminary
plats. When a final plat is submitted which the planning board deems to
be in substantial agreement with a preliminary plat approved pursuant to
this section, the planning board shall by resolution conditionally approve
with or without modification, disapprove, or grant final approval and
authorize the signing of such plat, within sixty-two days of its receipt by
the clerk of the planning board.

Final plats when no preliminary plat is required to be submitted; receipt of
complete final plat. When no preliminary plat is required to be submitted,
a final plat shall not be considered complete until a negative declaration
has been filed or until a notice of completion of the draft environmental
impact statement has been filed in accordance with the provisions of the
state environmental quality review act. The time periods for review of such
plat shall begin upon filing of such negative declaration or such notice of
completion.

Final plats; not in substantial agreement with approved preliminary plats,
or when no preliminary plat is required to be submitted. When a final plat
is submitted which the planning board deems not to be in substantial
agreement with a preliminary plat approved pursuant to this section, or
when no preliminary plat is required to be submitted and a final plat
clearly marked "final plat" is submitted conforming to the definition
provided by this section the following shall apply:

(i) Planning board as lead agency; public hearing; notice; decision.
(1) Public hearing on final plats. The time within which the planning

board shall hold a public hearing on such final plat shall be
coordinated with any hearings the planning board may schedule
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(4)
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pursuant to the state environmental quality review act, as
follows:

(a) if such board determines that the preparation of an
environmental impact statement is not required, the public
hearing on a final plat not in substantial agreement with a
preliminary plat, or on a final plat when no preliminary plat
is required to be submitted, shall be held within sixty-two
days after the receipt of a complete final plat by the clerk of
the planning board; or

(b) if such board determines that an environmental impact
statement is required, and a public hearing on the draft
environmental impact statement is held, the public hearing
on the final plat and the draft environmental impact
statement shall be held jointly within sixty-two days after
the filing of the notice of completion of such draft
environmental impact statement in accordance with the
provisions of the state environmental quality review act. If
no public hearing is held on the draft environmental impact
statement, the public hearing on the final plat shall be held
within sixty-two days following filing of the notice of
completion.

Public hearing; notice, length. The hearing on the final plat shall
be advertised at least once in a newspaper of general
circulation in the city at least five days before such hearing if no
hearing is held on the draft environmental impact statement, or
fourteen days before a hearing held jointly therewith. The
planning board may provide that the hearing be further
advertised in such manner as it deems most appropriate for full
public consideration of such final plat. The hearing on the final
plat shall be closed upon motion of the planning board within
one hundred twenty days after it has been opened.

Decision. The planning board shall make its decision on the
final plat as follows:

(a) if such board determines that the preparation of an
environmental impact statement on the final plat is not
required, the planning board shall by resolution
conditionally approve, with or without modification,
disapprove, or grant final approval and authorize the
signing of such plat within sixty-two days after the date of
the public hearing; or

(b) if such board determined that an environmental impact
statement is required, and a public hearing is held on the
draft environmental impact statement, the final
environmental impact statement shall be filed within
forty-five days following the close of such public hearing in
accordance with the provisions of the state environmental
quality review act. If no public hearing is held on the draft
environmental impact statement, the final environmental
impact statement shall be filed within forty-five days
following the close of the public hearing on the final plat.
Within thirty days of the filing of the final environmental
impact statement, the planning board shall issue findings
on such final environmental impact statement and shall by
resolution conditionally approve, with or without
modification, disapprove, or grant final approval and
authorize the signing of such plat.

Grounds for decision. The grounds for a modification, if any, or
the grounds for disapproval shall be stated upon the records of
the planning board.
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final plat

Conditional approval of final
plat

Approval of plat in sections

(i) Planning board not as lead agency; public hearing; notice; decision.

(1) Public hearing. The planning board shall, with the agreement of
the lead agency, hold the public hearing on the final plat jointly
with the lead agency's hearing on the draft environmental
impact statement. Failing such agreementor if no public hearing
is held on the draft environmental impact statement, the
planning board shall hold the public hearing on the plat within
sixty-two days after the receipt of a complete final plat by the
clerk of the planning board.

(2) Public hearing; notice, length. The hearing on the final plat shall
be advertised at least once in a newspaper of general
circulation in the city at least five days before such hearing if
held independently of the hearing on the draft environmental
impact statement, or fourteen days before a hearing held jointly
therewith. The planning board may provide that the hearing be
further advertised in such manner as it deems most appropriate
for full public consideration of such final plat. The hearing on the
final plat shall be closed upon motion of the planning board
within one hundred twenty days after it has been opened.

(3) Decision. The planning board shall by resolution conditionally
approve, with or without modification, disapprove, or grant final
approval and authorize the signing of such plat as follows:

(a) Ifthe preparation of an environmental impact statement on
the final plat is not required, the planning board shall make
its decision within sixty-two days after the close of the
public hearing on such final plat.

(b) If an environmental impact statement is required, the
planning board shall make its own findings and its decision
on the final plat within sixty-two days after the close of the
public hearing on such final plat or within thirty days of the
adoption of findings by the lead agency, whichever period
is longer. The grounds for a modification, if any, or the
grounds for disapproval shall be stated upon the records of
the planning board.

7. Approval and certification of final plats.

(a)

(b)

(c)

Certification of plat. Within five business days of the adoption of the
resolution granting conditional or final approval of the final plat, such plat
shall be certified by the clerk of the planning board as having been
granted conditional or final approval and a copy of such resolution and
plat shall be filed in such clerk's office. A copy of the resolution shall be
mailed to the owner. In the case of a conditionally approved plat, such
resolution shall include a statement of the requirements which when
completed will authorize the signing thereof. Upon completion of such
requirements the plat shall be signed by said duly authorized officer of the
planning board and a copy of such signed plat shall be filed in the office
of the clerk of the planning board or filed with the city clerk as determined
by the legislative body of the city.

Approval of plat in sections. In granting conditional or final approval of a
platin final form, the planning board may permit the plat to be subdivided
and developed in two or more sections and may in its resolution granting
conditional or final approval state that such requirements as it deems
necessary to insure the orderly development of the plat be completed
before said sections may be signed by the duly authorized officer of the
planning board. Conditional or final approval of the sections of a final plat,
may be granted concurrently with conditional or final approval of the entire
plat, subject to any requirements imposed by the planning board.

Duration of conditional approval of final plat. Conditional approval of the
final plat shall expire within one hundred eighty days after the resolution
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10.

11.

12.

granting such approval unless all requirements stated in such resolution
have been certified as completed. The planning board may extend by not
more than two additional periods of ninety days each the time in which a
conditionally approved plat must be submitted for signature if, in the
planning board's opinion, such extension is warranted by the particular
circumstances.

Default approval of preliminary or final plat. The time periods prescribed herein
within which a planning board must take action on a preliminary plat or a final
plat are specifically intended to provide the planning board and the public
adequate time for review and to minimize delays in the processing of
subdivision applications. Such periods may be extended only by mutual
consent of the owner and the planning board. In the event a planning board
fails to take action on a preliminary plat or a final plat within the time prescribed
therefor after completion of all requirements under the state environmental
quality review act, or within such extended period as may have been
established by the mutual consent of the owner and the planning board, such
preliminary or final plat shall be deemed granted approval. The certificate of
the city clerk as to the date of submission of the preliminary or final plat and
the failure of the planning board to take action within the prescribed time shall
be issued on demand and shall be sufficient in lieu of written endorsement or
other evidence of approval herein required.

Filing of decision on final plat. Within five business days from the date of the
adoption of the resolution stating the decision of the board on the final plat, the
chairman or other duly authorized member of the planning board shall cause
a copy of such resolution to be filed in the office of the city clerk.

Notice to county planning board or agency or regional planning council. When
a county planning board or agency or a regional planning council has been
authorized to review subdivision plats pursuant to section two hundred
thirty-nine-n of the general municipal law, the clerk of the planning board shall
refer all applicable preliminary and final plats to such county planning board or
agency or regional planning council as provided in that section.

Filing of final plat; expiration of approval. The owner shall file in the office of
the county clerk or register such approved final plat or a section of such plat
within sixty-two days from the date of final approval or such approval shall
expire. The following shall constitute final approval: the signature of the duly
authorized officer of the planning board constituting final approval by the
planning board of a plat as herein provided; or the approval by such board of
the development of a plat or plats already filed in the office of the county clerk
or register of the county in which such plat or plats are located if such plats are
entirely or partially undeveloped; or the certificate of the city clerk as to the
date of the submission of the final plat and the failure of the planning board to
take action within the time herein provided. In the event the owner shall file
only a section of such approved plat in the office of the county clerk or register,
the entire approved plat shall be filed within thirty days of the filing of such
section with the city clerk in each city in which any portion of the land described
in the platis situated. Such section shall encompass at least ten percent of the
total number of lots contained in the approved plat and the approval of the
remaining sections of the approved plat shall expire unless said sections are
filed before the expiration of the exemption period to which such plat is entitled
under the provisions of section eighty-three-a of this chapter.

Subdivision abandonment. The owner of an approved subdivision may
abandon such subdivision pursuant to the provisions of section five hundred
sixty of the real property tax law.
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§ 33. Subdivision review; approval of plats; additional requisites.

1.

Purpose. Before the approval by the planning board of a plat showing lots,
blocks or sites, with or without streets or highways, or the approval of a plat
already filed in the office of the clerk of the county wherein such plat is situated
if the plat is entirely or partially undeveloped, the planning board shall require
that the land shown on the plat be of such character that it can be used safely
for building purposes without danger to health or peril from fire, flood, drainage
or other menace to neighboring properties or the public health, safety and
welfare.

Additional requirements. The planning board shall also require that:

(a) the streets and highways be of sufficient width and suitable grade and
shall be suitably located to accommodate the prospective traffic, to afford
adequate light and air, to facilitate fire protection, and to provide access
of firefighting equipment to buildings. If there be an official map or city
comprehensive plan, such streets and highways shall be coordinated so
as to compose a convenient system conforming to the official map and
properly related to the proposals shown in the comprehensive plan of the
city;

(b) suitable monuments be placed at block corners and other necessary
points as may be required by the board and the location thereof is shown
on the map of such plat;

(c) allstreets and other public places shown on such plats be suitably graded
and paved; street signs, sidewalks, street lighting standards, curbs,
gutters, street trees, water mains, fire alarm signal devices (including
necessary ducts and cables or other connecting facilities), sanitary
sewers and storm drains be installed all in accordance with standards,
specifications and procedures acceptable to the appropriate city
departments except as hereinafter provided, or alternatively that a
performance bond or other security be furnished to the city as hereinafter
provided.

Compliance with zoning regulations. Where a zoning ordinance or local law
has been adopted by the city, the plots shown on said plat shall at least comply
with the requirements thereof subject, however, to the provisions of section
thirty-seven of this article.

Reservation of parkland on subdivision plats containing residential units.

(a) Before the planning board may approve a subdivision plat containing
residential units, such subdivision plat shall also show, when required by
such board, a park or parks suitably located for playground or other
recreational purposes.

(b) Land for park, playground or other recreational purposes may not be
required until the planning board has made a finding that a proper case
exists forrequiring that a park or parks be suitably located for playgrounds
or other recreational purposes within the city. Such findings shall include
an evaluation of the present and anticipated future needs for park and
recreational facilities in the city based on projected population growth to
which the particular subdivision plat will contribute.

(c) Inthe eventthe planning board makes a finding pursuant to paragraph (b)
of this subdivision that the proposed subdivision plat presents a proper
case for requiring a park or parks suitably located for playgrounds or other
recreational purposes, but that a suitable park or parks of adequate size
to meet the requirement cannot be properly located on such subdivision
plat, the planning board may require a sum of money in lieu thereof, in an
amount to be established by the legislative body of the city. In making
such determination of suitability, the board shall assess the size and
suitability of land shown on the subdivision plat which could be possible
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locations for park or recreational facilities, as well as practical factors
including whether there is a need for additional facilities in the immediate
neighborhood. Any money required by the planning board in lieu of land
for park, playground or other recreational purposes, pursuant to the
provisions of this section, shall be deposited into a trust fund to be used
by the city exclusively for park, playground or other recreational purposes,
including the acquisition of property.

Character of the development. In making such determination regarding
streets, highways, parks and required improvements, the planning board shall
take into consideration the prospective character of the development, whether
dense residence, open residence, business or industrial.

Application for area variance. Notwithstanding any provision of law to the
contrary, where a plat contains one or more lots which do not comply with the
zoning local law or ordinance, application may be made to the zoning board of
appeals for an area variance pursuant to section eighty-one-b of this chapter,
without the necessity of a decision or determination of an administrative official
charged with the enforcement of the zoning regulations. In reviewing such
application the zoning board of appeals shall request the planning board to
provide a written recommendation concerning the proposed variance.

Waiver of requirements. The planning board may waive, when reasonable,
any requirements or improvements for the approval, approval with
modifications or disapproval of subdivisions submitted for its approval. Any
such waiver, which shall be subject to appropriate conditions, may be
exercised in the event any such requirements or improvements are found not
to be requisite in the interest of the public health, safety, and general welfare
orinappropriate because ofinadequacy or lack of connecting facilities adjacent
or in proximity to the subdivision.

Performance bond or other security.

(a) Furnishing of performance bond or other security. As an alternative to the
installation of infrastructure and improvements, as above provided, prior
to planning board approval, a performance bond or other security
sufficient to cover the full cost of the same, as estimated by the planning
board or a city department designated by the planning board to make
such estimate, where such departmental estimate is deemed acceptable
by the planning board, shall be furnished to the city by the owner.

(b) Security where plat approved in sections. In the event that the owner shall
be authorized to file the approved plat in sections, as provided in
subdivision seven of section thirty-two of this article, approval of the plat
may be granted upon the installation of the required improvements in the
section of the plat filed in the office of the county clerk or register or the
furnishing of security covering the costs of such improvements. The owner
shall not be permitted to begin construction of buildings in any other
section until such section has been filed in the office of the county clerk
or register and the required improvements have been installed in such
section or a security covering the cost of such improvements is provided.

(c) Form of security. Any such security must be provided pursuant to a
written security agreement with the city, approved by the legislative body
of the city and also approved by the city attorney as to form, sufficiency
and manner of execution, and shall be limited to:

() a performance bond issued by a bonding or surety company;

(i) the deposit of funds in, or a certificate of deposit issued by, a bank
or trust company located and authorized to do business in this state;

(iii) anirrevocable letter of credit from a bank located and authorized to
do business in this state;
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(iv) obligations of the United States of America; or

(v) any obligations fully guaranteed as to interest and principal by the
United States of America, having a market value at least equal to the
full cost of such improvements. If not delivered to the city, such
security shall be held in a city account at a bank or trust company.

(d) Term of security agreement. Any such performance bond or security
agreement shall run for a term to be fixed by the planning board, but in no
case for a longer term than three years, provided, however, that the term
of such performance bond or security agreement may be extended by the
planning board with consent of the parties thereto. If the planning board
shall decide at any time during the term of the performance bond or
security agreement that the extent of building development that has taken
place in the subdivision is not sufficient to warrant all the improvements
covered by such security, or that the required improvements have been
installed as provided in this section and by the planning board in sufficient
amount to warrant reduction in the amount of said security, and upon
approval by the legislative body of the city, the planning board may modify
its requirements for any or all such improvements, and the amount of
such security shall thereupon be reduced by an appropriate amount so
that the new amount will cover the cost in full of the amended list of
improvements required by the planning board.

(e) Default of security agreement. In the event that any required
improvements have not been installed as provided in this section within
the term of such security agreement, the legislative body of the city may
thereupon declare the said performance bond or security agreement to be
in default and collect the sum remaining payable thereunder; and upon
the receipt of the proceeds thereof, the city shall install such
improvements as are covered by such security and as commensurate with
the extent of building development that has taken place in the subdivision
but not exceeding in cost the amount of such proceeds.

§ 34. Subdivision review; record of plats.

1.

Filing of plat with county clerk or register.

(a) No plat of a subdivision of land showing lots, blocks or sites shall be filed
or recorded in the office of the county clerk or register until it has been
approved by a planning board which has been empowered to approve
such plats. Further, such approval must be endorsed in writing on the plat
in such manner as the planning board may designate.

(b) Such endorsement shall stipulate that the plat does not conflict with the
county official map, where one exists, or in cases where plats do front on
or have access to or are otherwise related to roads or drainage systems
shown on the county official map, that such plat has been approved in the
manner specified by section two hundred thirty-nine-f of the general
municipal law.

Notification of filing. It shall be the duty of the county clerk or register to notify
the planning board in writing within three days of the filing or recording of any
plat approved by such planning board, identifying such plat by its title, date of
filing or recording, and official file number.

Effect of filing. After such plat is approved and filed, the streets, highways and
parks shown on such plat shall be and become a part of the official map or
plan of the city.

Cession or dedication of streets, highways or parks.

(a) All streets, highways or parks shown on a filed or recorded plat are
offered for dedication to the public unless the owner of the affected land,
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or the owner's agent, makes a notation on the plat to the contrary prior to
final plat approval. Any street, highway or park shown on a filed or
recorded plat shall be deemed to be private until such time as it has been
formally accepted by a resolution of the local legislative body, or until it
has been condemned by the city for use as a public street, highway or
park.

(b) In the event that such approved plat is not filed or recorded prior to the
expiration date of the plat approval as provided in section thirty-two of this
article, then such offer of dedication shall be deemed to be invalid, void
and of no effect on and after such expiration date.

Note: Approval of plats related to roads or drainage systems shown on county
official map - see General Municipal Law, §239-k

§ 35. Permits for building in bed of mapped streets.

For the purpose of preserving the integrity of such official map or plan no permit
shall hereafter be issued for any building in the bed of any street or highway shown
or laid out on such map or plan, provided, however, that if the land within such
mapped street or highway is not yielding a fair return on its value to the owner, the
board of appeals or other similar board in any city which has established such a
board having power to make variances or exception in zoning regulations shall have
power in a specific case by the vote of a majority of its members to grant a permit
for a building in such street or highway which will as little as practicable increase the
cost of opening such street or highway, or tend to cause a change of such official
map or plan, and such board may impose reasonable requirements as a condition
of granting such permit, which requirements shall inure to the benefit of the city.
Before taking any action authorized in this section, the board of appeals or similar
board shall give a hearing at which parties in interest and others shall have an
opportunity to be heard. At least fifteen days notice of the time and place of such
hearing shall be published in an official publication of said city or in a newspaper
of general circulation therein. Any such decision shall be subject to review by
certiorari order issued out of a court of record in the same manner and pursuant to
the same provisions as in appeals from the decisions of such board upon zoning
regulations.

Where a proposed street widening or extension has been shown on such official
map or plan for ten years or more and the city has not acquired title thereto, the city
may, after a hearing on notice as hereinabove provided, grant a permit for a
building and/or structure in such street or highway and shall impose such
reasonable requirements as are necessary to protect the public interest as a
condition of granting such permit, which requirements shall inure to the benefit of
the city.

§ 35-a. Limitation of time for revocation of permit.

An action or proceeding to revoke a building permit on the ground that the building
erected pursuant thereto stands wholly or partly within the bed of any street or
highway shown on the official map or plan of a city must be commenced within
fifteen years from the time of the issuance of such permit; but if at the time this act
takes effect more than fourteen years have elapsed since the time of the issuance
of the permit, an action or proceeding to revoke the permit on such ground must be
commenced within one year from the time this act takes effect. If no action or
proceeding is commenced within the time limited, the permit shall be deemed as
valid as if it had been issued pursuant to the provisions of section thirty-five of this
chapter.

§ 36. Municipal improvements in streets, buildings not on mapped streets.

1. Acity having a population of less than one million. No public municipal street
utility or improvement shall be constructed by any city having a population of
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less than one million in any street or highway until it has become a public
street or highway and is duly placed on the official map or plan. No permit for
the erection of any building shall be issued unless a street or highway giving
access to such proposed structure has been duly placed on the official map or
plan, which street or highway shall have been suitably improved to the
satisfaction of the planning board in accordance with standards and
specifications approved by the appropriate city departments as adequate in
respect to the public health, safety and general welfare for the special
circumstances of the particular street or highway or alternately that a
performance bond sufficient to cover the full cost of such improvement as
estimated by such board shall be furnished to the city by the owner. Such
performance bond shall be issued by a bonding or surety company approved
by the corporation counsel of the city, or by the owner with security acceptable
to the legislative body, and shall also be approved by such corporation counsel
as to form, sufficiency and manner of execution. The term, manner of
modification and method of enforcement of such bond shall be determined by
the planning board in substantial conformity with section thirty-three of this
article. The applicant for such a permit may appeal from the decision of the
administrative officer having charge of the issue of permits to the board of
appeals or other similar board, in any city which has established a board
having the power to make variances or exceptions in zoning regulations for: a)
an exception if the circumstance of the case do not require the structure to be
related to existing or proposed streets or highways and/or b) an area variance
pursuant to section 81-b of this chapter and the same provisions are hereby
applied to such appeals and to such board as are provided in cases of appeals
on zoning regulations. The board may in passing on such appeal make any
reasonable exception and issue the permit subject to conditions that will
protect any future street or highway layout. Any such decision shall be subject
to review under the provisions of article seventy-eight of the civil practice law
and rules.

A city having a population of one million or more. No public municipal street
utility or improvement shall be constructed by any city having a population of
one million or more in any street or highway until it has become a public street
or highway and is duly placed on the official map or plan, with the exception
that a city may construct improvements and provide services to any public way
(mapped or unmapped) if the public way has been open and in use to the
public for a minimum of ten years. The existence of the public way must be
attested to by documents satisfactory to the municipality, such as reports of
city agencies providing municipal services. No certificate of occupancy shall
be issued in such city for any building unless a street or highway giving access
to such structure has been duly placed on the official map or plan, which street
or highway, and any other mapped street or highway abutting such building or
structure shall have been suitably improved to the satisfaction of the
department of transportation of the city in accordance with standards and
specifications approved by such department as adequate in respect to the
public health, safety and general welfare for the special circumstances of the
particular street or highway, or, alternately, unless the owner has furnished to
the department of transportation of such city a performance bond naming the
city as obligee, approved by such department, to the full cost of such
improvement as estimated by such department, or other security approved by
such department, that such improvement will be completed within the time
specified by such department. If such improvement has not been installed
within the time specified by such department, such department may declare
such performance bond or other security to be in default and shall collect, in
the name of the city, the sum remaining payable thereunder. Upon receipt of
the proceeds thereof, the city shall install such improvement. If the cost of
such improvement exceeds the sum remaining payable under such bond or
other security, the owner shall be liable for and shall pay to the city, the amount
of such excess. Where the enforcement of the provisions of this section would
entail practical difficulty or unnecessary hardship, and where the
circumstances of the case do not require the structure to be related to existing
or proposed streets or highways, the applicant for such a certificate of
occupancy may appeal from the decision of the administrative officer having
charge of the issuance of certificates of occupancy to the board of standards
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and appeals or other similar board of such city having power to make
variances or exceptions in zoning regulations, and the same provisions are
hereby applied to such appeals and to such board as are provided in cases of
appeals on zoning regulations. The board may in passing on such appeal
make any reasonable exception and issue the certificate of occupancy subject
to conditions that will protect any future street or highway layout. Any such
decision shall be subject to review under the provisions of article seventy-eight
of the civil practice law and rules. No permit shall be granted for the erection
of any building or structure in such city unless the owner has furnished to the
commissioner of transportation of such city a policy of liability insurance,
marked paid, in such amounts as may be fixed by such department, insuring,
indemnifying and saving the city harmless from any claims, suits, demands,
causes of action and judgments by reason of personal injuries sustained by
any person or persons, including death, and from any claims, suits, demands,
causes of action and judgments for damages to property, occurring on any
such street or highway giving access to or abutting such structure, up to the
date of the issuance of the certificate of occupancy or up to the date of the
completion of the improvement of such street or highway as required by or
pursuant to this section, whichever is later. In the event that the owner is
covered by such a policy of liability insurance, the department of transportation
may accept a certificate of endorsement extending such policy to include and
cover the city. Every permit issued for the erection of any such building or
structure shall contain a statement that no certificate of occupancy will be
issued with respect to such building or structure unless a street or highway
giving access to such structure has been duly placed on the official map or
plan, which street or highway and any other mapped street or highway abutting
such building or structure shall have been suitably improved to the satisfaction
of the department of transportation of the city in accordance with standards
and specifications approved by such department as adequate in respect to the
public health, safety and general welfare for the special circumstances of the
particular street or highway or, alternately, unless the owner has furnished to
the department of transportation a performance bond naming the city as
obligee, approved by such department, sufficient to cover the full cost of such
improvement as estimated by such department, or other security approved by
such department, that such improvement will be completed within the time
specified by such department.

§ 37. Subdivision review; approval of cluster development.

1.

Definitions. As used in this section:

(a) "cluster development" shall mean a subdivision plat or plats, approved
pursuant to this article, in which the applicable zoning ordinance or local
law is modified to provide an alternative permitted method for the layout,
configuration and design of lots, buildings and structures, roads, utility
lines and other infrastructure, parks, and landscaping in order to preserve
the natural and scenic qualities of open lands.

(b) "zoning districts" shall mean districts provided for in subdivisions
twenty-four and twenty-five of section twenty of this chapter.

Authorization; purpose.

(@) The legislative body of the city may, by local law or ordinance, authorize
the planning board to approve a cluster development simultaneously with
the approval of a plat or plats pursuant to the provisions of this article.
Approval of a cluster development shall be subject to the conditions set
forth in this section and in such local law or ordinance. Such local law or
ordinance shall also specify the zoning districts in which cluster
development may be applicable.
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(b) The purpose of a cluster development shall be to enable and encourage
flexibility of design and development of land in such a manner as to
preserve the natural and scenic qualities of open lands.

3. Conditions.

(a) This procedure may be followed at the discretion of the planning board if,
in said board's judgment, its application would benefit the city. Provided,
however, that in granting such authorization to the planning board, the
legislative body of the city may also authorize the planning board to
require the owner to submit an application for cluster development subject
to criteria contained in the local law or ordinance authorizing cluster
development.

(b) A cluster development shall result in a permitted number of building lots
or dwelling units which shall in no case exceed the number which could
be permitted, in the planning board's judgment, if the land were
subdivided into lots conforming to the minimum lot size and density
requirements of the zoning ordinance or local law applicable to the district
or districts in which such land is situated and conforming to all other
applicable requirements. Provided, however, that where the plat falls
within two or more contiguous districts, the planning board may approve
a cluster development representing the cumulative density as derived
from the summing of all units allowed in all such districts, and may
authorize any actual construction to take place in all or any portion of one
or more of such districts.

(c) The planning board as a condition of plat approval may establish such
conditions on the ownership, use, and maintenance of such open lands
shown on the plat as it deems necessary to assure the preservation of the
natural and scenic qualities of such open lands. The legislative body of
the city may require that such conditions shall be approved by the
legislative body of the city before the plat may be approved for filing.

(d) The plat showing such cluster development may include areas within
which structures may be located, the height and spacing of buildings,
open spaces and their landscaping, off-street open and enclosed parking
spaces, streets, driveways, and any other features required by the
planning board. In the case of a residential plat or plats, the dwelling units
permitted may be, at the discretion of the planning board, in detached,
semi-detached, attached, or multi-story structures.

4. Notice and public hearing. The proposed cluster development shall be subject
to review at a public hearing or hearings held pursuant to section thirty-two of
this article for the approval of plats.

5. Filing of plat. On the filing of the plat in the office of the county clerk or register,
a copy shall be filed with the city clerk, who shall make appropriate notations
and references thereto on the city zoning map.

6. Effect. The provisions of this section shall not be deemed to authorize a
change in the permissible use of such lands as provided in the zoning
ordinance or local law applicable to such lands.

§ 38. Court review.

Any person or persons, jointly or severally aggrieved by any decision of the
planning board concerning such plat or the changing of the zoning regulations of
such land, or any officer, department, board or bureau of the city, may obtain a
review in the manner provided by the civil practice law and rules provided the
proceeding is commenced within thirty days after the filing of the decision in the
office of the city clerk.
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civil actions and proceedings.

§ 39. Separability clause.

If any part or provision of this article or the application thereof to any person or
circumstance be adjudged invalid by any court of competent jurisdiction, such
judgment shall be confined in its operation to the part, provision or application
directly involved in the controversy in which such judgment shall have been
rendered and shall not affect or impair the validity of the remainder of this article or
the application thereof to other persons or circumstances and the legislature hereby
declares that it would have enacted this article or the remainder thereof had the
invalidity of such provision or application thereof been apparent.

§ 81. Zoning board of appeals.

1. Appointment of members. The mayor or in a city having a city manager, the
city manager of any city to which subdivisions twenty-four and twenty-five of
section twenty of this chapter are applicable, shall appoint a board of appeals
consisting of three or five members as shall be determined by local law or
ordinance and shall designate the chairperson thereof. In the absence of the
chairperson the board of appeals may designate a member to serve as acting
chairperson. The legislative body may provide for compensation to be paid to
experts, clerks and a secretary and provide for such other expenses as may
be necessary and proper, not exceeding the appropriation made for such
purpose.

2. Legislative body members ineligible. No person who is a member of the
legislative body of the city shall be eligible for membership on such board of
appeals.

3. Terms of members first appointed. In the creation of a new board of appeals,
or the reestablishment of terms of an existing board, the appointment of
members to the board shall be for terms so fixed that one member's term shall
expire at the end of the official year in which such members were initially
appointed. The remaining members' terms shall be so fixed that one member's
term shall expire at the end of each official year thereafter. At the expiration of
each original member's appointment, the replacement member shall be
appointed for a term which shall be equal in years to the number of members
of the board.

4. Terms of members now in office. Members now holding office for terms which
do not expire at the end of the official year shall, upon the expiration of their
term, hold office until the end of the official year and their successors shall then
be appointed for terms which shall be equal in years to the number of
members of the board.

5. Increasing membership. The legislative body may, by local law or ordinance,
increase a three member board of appeals to five members. Additional
members shall be first appointed for single terms in order that the terms of
members shall expire in each of five successive years and their successors
shall thereafter be appointed for full terms of five years. No such additional
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member shall take part in the consideration of any matter for which an
application was on file with the board of appeals at the time of his or her
appointment.

Decreasing membership. A legislative body which has increased the number
of members of the board of appeals to five may, by local law or ordinance,
decrease the number of members of the board of appeals to three to take
effect upon the next two expirations of terms. Any board of appeals which,
upon the effective date of this section has seven members, may continue to
act as a duly constituted zoning board of appeals until the legislative body, by
local law or ordinance, reduces such membership to three or five. However, no
incumbent shall be removed from office except upon the expiration of his or her
term.

Vacancy in office. If a vacancy shall occur otherwise than by expiration of term,
the mayor or in a city having a city manager, the city manager shall appoint the
new member for the unexpired term.

. Training and attendance requirements.

(a) Each member of the board of appeals in a city, except a city having a
population of more than one million, shall complete, at a minimum, four
hours of training each year designed to enable such members to more
effectively carry out their duties. Training received by a member in excess
of four hours in any one year may be carried over by the member into
succeeding years in order to meet the requirements of this subdivision.
Such training shall be approved by the legislative body and may include,
but not be limited to, training provided by a municipality, regional or
county planning office or commission, county planning federation, state
agency, statewide municipal association, college or other similar entity.
Training may be provided in a variety of formats, including but not limited
to, electronic media, video, distance learning and traditional classroom
training.

(b) To be eligible for reappointment to such board, such member shall have
completed the training promoted by the city pursuant to this subdivision.

(c) The training required by this subdivision may be waived or modified by
resolution of the legislative body of the city when, in the judgement of
such legislative body, it is in the best interest of the city to do so.

(d) No decision of a board of appeals shall be voided or declared invalid
because of a failure to comply with this subdivision.

Removal of members. The mayor or in a city having a city manager, the city
manager shall have the power to remove, after public hearing, any member of
the zoning board of appeals for cause. Any zoning board of appeals member
may be removed for non-compliance with any minimum requirements relating
to meeting attendance and training as established by the legislative body by
local law or ordinance.

Compatibility of offices. The municipal officials or employees on such board
shall not, by reason of membership thereon, forfeit their right to exercise the
powers, perform the duties or receive the compensation of the municipal office
or position held by them during such membership. No municipal officer or
employee shall be appointed to the zoning board of appeals in the event such
officer or employee cannot carry out the duties of his or her position without a
conflict in the performance of his or her duties as a member of the zoning
board of appeals.

. Chairperson duties. All meetings of the board of appeals shall be held at the

call of the chairperson and at such other times as such board may determine.
Such chairperson, or in his or her absence, the acting chairperson, may
administer oaths and compel the attendance of witnesses.
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11. Alternate members.

(@) The legislative body of each city except a city having a population of
more than one million may, by local law or ordinance, or as part of the
local law or ordinance creating the zoning board of appeals, establish
alternate zoning board of appeals member positions for purposes of
substituting for a member in the event such member is unable to
participate because of a conflict of interest.  Alternate members of the
zoning board of appeals shall be appointed by the mayor or other duly
authorized appointing authority, for terms established by the legislative
body of the city.

(b) The chairperson of the zoning board of appeals may designate an
alternate member to substitute for a member when such member is
unable to participate because of a conflict of interest on an application or
matter before the board. When so designated, the alternate member shall
possess all the powers and responsibilities of such member of the board.

Such designation shall be entered into the minutes of the initial zoning
board of appeals meeting at which the substitution is made.

(c) All provisions of this section relating to zoning board of appeals member
training and continuing education, attendance, conflict of interest,
compensation, eligibility, vacancy in office, removal, compatibility of office
and service on other boards, shall also apply to alternate members.

81-a. Board of appeals procedure.

1. Meetings, minutes, records. Meetings of such board of appeals shall be open
to the public to the extent provided in article seven of the public officers law.
Such board of appeals shall keep minutes of its proceedings, showing the vote
of each member upon every question, or if absent or failing to vote, indicating
such fact, and shall also keep records of its examinations and other official
actions.

2. Filingrequirements. Every rule, regulation, every amendment or repeal thereof,
and every order, requirement, decision or determination of the board of
appeals shall be filed in the office of the city clerk within five business days and
shall be a public record.

3. Assistance to the board of appeals. Such board shall have the authority to call
upon any department, agency or employee of the city for such assistance as
shall be deemed necessary and as shall be authorized by the legislative body.
Such department, agency or employee may be reimbursed for any expenses
incurred as a result of such assistance.

4. Hearing appeals. Unless otherwise provided by local law or ordinance, the
jurisdiction of the board of appeals shall be appellate only and shall be limited
to hearing and deciding appeals from and reviewing any order, requirement,
decision, interpretation, or determination, made by the administrative official
charged with the enforcement of any ordinance or local law adopted pursuant
to this article. Such appeal may be taken by any person aggrieved, or by an
officer, department, board or bureau of the city.

5. Filing of administrative decision and time of appeal.

(a) Eachorder, requirement, decision, interpretation or determination of the
administrative official charged with the enforcement of the zoning local
law or ordinance shall be filed in the office of such administrative
official within five business days from the day it is rendered, and shall
be a public record. Alternately, the legislative body of the city may, by
resolution, require that such filings instead be made in the city clerk’s
office.
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(b) An appeal shall be taken within sixty days after the filing of any order,
requirement, decision, interpretation or determination of the administrative
official, by filing with such administrative official and with the board of
appeals a notice of appeal, specifying the grounds thereof and the relief
sought. The administrative official from whom the appeal is taken shall
forthwith transmit to the board of appeals all the papers constituting the
record upon which the action appealed from was taken.

Stay upon appeal. An appeal shall stay all proceedings in furtherance of the
action appealed from, unless the administrative official charged with the
enforcement of such ordinance or local law, from whom the appeal is taken,
certifies to the board of appeals, after the notice of appeal shall have been filed
with the administrative official, that by reason of facts stated in the certificate
a stay would, in his or her opinion, cause imminent peril to life or property, in
which case proceedings shall not be stayed otherwise than by a restraining
order which may be granted by the board of appeals or by a court of record on
application, on notice to the administrative official from whom the appeal is
taken and on due cause shown.

Hearing on appeal. The board of appeals shall fix a reasonable time for the
hearing of the appeal or other matter referred to it and give public notice of
such hearing by publication in a paper of general circulation in the city at least
five days prior to the date thereof. The cost of sending or publishing any
notices relating to such appeal, or a reasonable fee relating thereto, shall be
borne by the appealing party and shall be paid to the board prior to the hearing
of such appeal. Upon the hearing, any party may appear in person, or by agent
or attorney.

Time of decision. The board of appeals shall decide upon the appeal within
sixty-two days after the conduct of said hearing. The time within which the
board of appeals must render its decision may be extended by mutual consent
of the applicant and the board.

Filing of decision and notice. The decision of the board of appeals on the
appeal shall be filed in the office of the city clerk or the zoning office if such
office has been established, within five business days after the day such
decision is rendered, and a copy thereof mailed to the applicant.

Notice to park commission and county planning board or agency or regional
planning council. At least five days before such hearing, the board of appeals
shall mail notices thereof to the parties; to the regional state park commission
having jurisdiction over any state park or parkway within five hundred feet of
the property affected by such appeal; and to the county planning board or
agency or regional planning council, as required by section two hundred
thirty-nine-m of the general municipal law, which notice shall be accompanied
by a full statement of such proposed action, as defined in subdivision one of
section two hundred thirty-nine-m of the general municipal law.

Compliance with state environmental quality review act. The board of appeals
shall comply with the provisions of the state environmental quality review act
under article eight of the environmental conservation law and its implementing
regulations.

Rehearing. A motion for the zoning board of appeals to hold a rehearing to
review any order, decision or determination of the board not previously reheard
may be made by any member of the board. A unanimous vote of all members
of the board then present is required for such rehearing to occur. Such
rehearing is subject to the same notice provisions as an original hearing. Upon
such rehearing the board may reverse, modify or annul its original order,
decision or determination upon the unanimous vote of all members then
present, provided the board finds that the rights vested in persons acting in
good faith in reliance upon the reheard order, decision or determination will not
be prejudiced thereby.

Voting requirements.
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(a) Decision of the board. Except as otherwise provided in subdivision twelve of
this section, every motion or resolution of a board of appeals shall require
for its adoption the affirmative vote of a majority of all the members of the
board of appeals as fully constituted regardless of vacancies or absences.
Where an action is the subject of a referral to the county planning agency or
regional planning council the voting provisions of section two hundred thirty-
nine-m of the general municipal law shall apply.

Default denials (b)

Default denial of appeal. In exercising its appellate jurisdiction only, if an
affirmative vote of a majority of all members of the board is not attained on
a motion or resolution to grant a variance or reverse any order, requirement,
decision or determination of the enforcement official within the time allowed
by subdivision eight of this section, the appeal is denied. The board may
amend the failed motion or resolution and vote on the amended motion or
resolution within the time allowed without being subject to the rehearing
process as set forth in subdivision twelve of this section.

§ 81-b. Permitted action by board of appeals.

1.

Definitions

"Use variance"

"Area variance"

2.
Authority of the board regarding
orders, requirements, decisions,
interpretations, determinations

3.

Test for granting use variances

Unnecessary hardship must be

shown
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Unique hardship

Essential character of neighborhood

Definitions. As used in this section:

(a)

(b)

"Use variance" shall mean the authorization by the zoning board of
appeals for the use of land for a purpose which is otherwise not allowed
or is prohibited by the applicable zoning regulations.

"Area variance" shall mean the authorization by the zoning board of
appeals for the use of land in a manner which is not allowed by the
dimensional or physical requirements of the applicable zoning
regulations.

Orders, requirements, decisions, interpretations, determinations. The board of
appeals may reverse or affirm, wholly or partly, or may modify the order,
requirement, decision, interpretation or determination appealed from and shall
make such order, requirement, decision, interpretation or determination as in
its opinion ought to have been made in the matter by the administrative official
charged with the enforcement of such ordinance or local law and to that end
shall have all the powers of the administrative official from whose order,
requirement, decision, interpretation or determination the appeal is taken.

Use variances.

(a)

(b)

The board of appeals, on appeal from the decision or determination of the
administrative official charged with the enforcement of such ordinance or
local law, shall have the power to grant use variances, as defined herein.

No such use variance shall be granted by a board of appeals without a
showing by the applicant that applicable zoning regulations and
restrictions have caused unnecessary hardship. In order to prove such
unnecessary hardship the applicant shall demonstrate to the board of
appeals that for each and every permitted use under the zoning
regulations for the particular district where the property is located:

(I) the applicant cannot realize a reasonable return, provided that lack
of return is substantial as demonstrated by competent financial
evidence;

(i) the alleged hardship relating to the property in question is unique,
and does not apply to a substantial portion of the district or
neighborhood;

(iii) the requested use variance, if granted, will not alter the essential
character of the neighborhood; and
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(iv) the alleged hardship has not been self-created.

(c) The board of appeals, in the granting of use variances, shall grant the
minimum variance that it shall deem necessary and adequate to address
the unnecessary hardship proven by the applicant, and at the same time
preserve and protect the character of the neighborhood and the health,
safety and welfare of the community.

Area variances.

(a) The zoning board of appeals shall have the power, upon an appeal from
a decision or determination of the administrative official charged with the
enforcement of such ordinance or local law, to grant area variances as
defined herein.

(b) In making its determination, the zoning board of appeals shall take into
consideration the benefit to the applicant if the variance is granted, as
weighed against the detriment to the health, safety and welfare of the
neighborhood or community by such grant. In making such determination
the board shall also consider:

() whether an undesirable change will be produced in the character of
the neighborhood or a detriment to nearby properties will be created
by the granting of the area variance;

(i) whether the benefit sought by the applicant can be achieved by
some method feasible for the applicant to pursue, other than an area
variance;

(iii) whether the requested area variance is substantial;
(iv) whether the proposed variance will have an adverse effect orimpact

on the physical or environmental conditions in the neighborhood or
district; and

(v) whether the alleged difficulty was self-created, which consideration shall be

relevant to the decision of the board of appeals, but shall not necessarily
preclude the granting of the area variance.

(c) The board of appeals, in the granting of area variances, shall grant the
minimum variance that it shall deem necessary and adequate and at the
same time preserve and protect the character of the neighborhood and
the health, safety and welfare of the community.

Imposition of conditions. The board of appeals shall, in the granting of both use
variances and area variances, have the authority to impose such reasonable
conditions and restrictions as are directly related to and incidental to the
proposed use of the property. Such conditions shall be consistent with the
spirit and intent of the zoning ordinance or local law, and shall be imposed for
the purpose of minimizing any adverse impact such variance may have on the
neighborhood or community.

§ 81-c. Article seventy-eight proceeding.

1.

Application to supreme court by aggrieved persons. Any person or persons,
jointly or severally aggrieved by any decision of the board of appeals or any
officer, department, board or bureau of the city, may apply to the supreme
court for review by a proceeding under article seventy-eight of the civil practice
law and rules. Such proceeding shall be instituted within thirty days after the
filing of a decision of the board in the office of the city clerk.

Costs of appeal. Costs shall not be allowed against the board of appeals

unless it shall appear to the court that it acted with gross negligence or in bad
faith or with malice in making the decision appealed from.
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of zoning incentives or bonuses

Designation of zoning districts

Evaluation of the effects of providing
incentives or bonuses

Preference of appeal to court. All issues in any proceeding under this section
shall have preference over all other civil actions and proceedings.

Power of court. If upon the hearing by the supreme court, it shall appear to the
court that testimony is necessary for the proper disposition of the matter, it may
take evidence or appoint a referee to take such evidence as it may direct and
report the same to the court with his or her findings of fact and conclusions of
law, which shall constitute a part of the proceedings upon which the
determination of the court shall be made. The court may reverse or affirm,
wholly or partly, or may modify the decision brought up for review determining
all questions which may be presented for determination.

§ 81-d. Incentive zoning; definitions, purposes, conditions, procedures.

1.

Definitions. As used in this section:

(@) "Incentives or bonuses" shall mean adjustments to the permissible
population density, area, height, open space, use, or other provisions of
a zoning ordinance, local law, or regulation for a specific purpose
authorized by the legislative body of a city.

(b) "Community benefits or amenities" shall mean open space, housing for
persons of low or moderate income, parks, elder care, day care, or other
specific physical, social, or cultural amenities, or cash in lieu thereof, of
benefit to the residents of the community authorized by the legislative
body of a city.

(c) "Incentive zoning" shall mean the system by which specific incentives or
bonuses are granted, pursuant to this section, on condition that specific
physical, social, or cultural benefits or amenities would inure to the
community.

Authority and purposes. In addition to existing powers and authorities to
regulate by planning or zoning, including authorization to provide for the
granting of incentives, or bonuses pursuant to other enabling law, a legislative
body of a city is hereby empowered, as part of a zoning ordinance, local law
or regulation, to provide for a system of zoning incentives, or bonuses, as the
legislative body deems necessary and appropriate, consistent with the
purposes and conditions set forth in this section. The purpose of the system
of incentive or bonus zoning shall be to advance the city's specific physical,
cultural and social policies in accordance with the city's comprehensive plan
and in coordination with other community planning mechanisms or land use
techniques. The system of zoning incentives or bonuses shall be in
accordance with a locally-adopted comprehensive plan.

Implementation. A system of zoning incentives or bonuses may be provided
subject to the conditions hereinafter set forth.

(@) The legislative body of a city shall provide for the system of zoning
incentives or bonuses pursuant to this section as part of the zoning
ordinance, local law, or regulations. In providing for such system, the
legislative body shall follow the procedure for adopting and amending its
zoning ordinance, local law, or regulations, including all provisions for
notice and public hearing applicable for changes or amendments to such
ordinances, laws, or regulations.

(b) Each zoning district in which incentives or bonuses may be awarded
under this section shall be designated in the city zoning ordinance, local
law or regulations, or amendment thereto.

(c) Each zoning district in which incentives or bonuses may be authorized

shall have been found by the legislative body of a city, after evaluating the
effects of any potential incentives which are possible by virtue of the
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Preparation of a Generic
Environmental Impact Statement

Amended by Chapter 122 of the
Laws of 2010 to change references
from SEQRA regulations to the
Environmental Conservation Law.
Effective June 15, 2010

Procedures for providing incentives

Other requirements

Environmental impact review

Evaluation of the impact of
incentives or bonus system on
development of affordable housing

(d)

(e)

®)

(9)

provision of community amenities, to contain adequate resources,
environmental quality and public facilities, including adequate
transportation, water supply, waste disposal and fire protection. Further,
the legislative body of a city shall, in designating such districts, determine
that there will be no significant environmentally damaging consequences
and that such incentives or bonuses are compatible with the development
otherwise permitted.

A generic environmental impact statement pursuant to article eight of the
environmental conservation law and regulations adopted by the
department of environmental conservation shall be prepared by the
legislative body of a city for any zoning district in which the granting of
incentives or bonuses have a significant effect on the environment
before any such district is designated, and such statement shall be
supplemented from time to time by the legislative body of a city if there
are material changes in circumstances that may result in significant
adverse impacts. Any zoning ordinance, local law, or regulation enacted
pursuant to this section shall provide that any applicant for incentives or
bonuses shall pay a proportionate share of the cost of preparing such
environmental impact statement, and that such charge shall be added to
any site-specific charge made pursuant to the provisions of section
8-0109 of the environmental conservation law.

The legislative body of a city shall set forth the procedure by which
incentives may be provided to specific lands. Such procedure shall
describe:

(i) theincentives, or bonuses, which may be granted by the city to the
applicant;

(i) the community benefits or amenities which may be accepted from
the applicant by the city;

(iii) criteria for approval, including methods required for determining the
adequacy of community amenities to be accepted from the applicant
in exchange for the particular bonus or incentive to be granted to the
applicant by the city;

(iv) the procedure for obtaining bonuses, including applications and the
review process, and the imposition of terms and conditions attached
to any approval; and

(v) provision for a public hearing, if such public hearing is required as
part of a zoning ordinance, local law, or regulation adopted pursuant
to this section, and give public notice thereof by the publication in the
official newspaper of such hearing at least five days prior to the date
thereof.

All other requirements of article eight of the environmental conservation
law shall be complied with by project sponsors for actions in areas for
which a generic environmental impact statement has been prepared,
including preparation of an environmental assessment form and a
supplemental environmental impact statement, if necessary.

Prior to the adoption or amendment of the zoning ordinance, local law, or
regulation, pursuant to this section to establish a system of zoning
incentives or bonuses, the legislative body of a city shall evaluate the
impact of the provision of such system of zoning incentives or bonuses
upon the potential development of affordable housing gained by the
provision of any such incentive or bonus afforded to an applicant or lost
in the provision by an applicant of any community amenity to the city.
Further, the legislative body of a city shall determine that there is
approximate equivalence between potential affordable housing lost or
gained or that the city has or will take reasonable action to compensate
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for any negative impact upon the availability or potential development of
affordable housing caused by the provisions of this section.

(h) If the legislative body of a city determines that a suitable community
benefit or amenity is not immediately feasible, or otherwise not practical,
the legislative body may require, in lieu thereof, a payment to the city of
a sum determined by the legislative body. If cash is accepted in lieu of
other community benefit or amenity, provision shall be made for such sum
to be deposited in a trust fund to be used by the legislative body of the city
exclusively for specific community benefits authorized by such legislative
body.

4. Invalidations. Nothing in this section shall be construed to invalidate any
provision for incentives or bonuses heretofore adopted by any city legislative
body.

§ 81-e. Article not applicable to certain cities.

The provisions of this article shall not apply to any city having a population in
excess of one million except that any such city may by local law provide that this
article or any section thereof may apply to such city.

§ 81-f. Planned unit development zoning districts.

A city legislative body, except in a city having a population of more than one
million persons, is hereby authorized to enact, as part of its zoning local law or
ordinance, procedures and requirements for the establishment and mapping of
planned unit development zoning districts. Planned unit development district
regulations are intended to provide for residential, commercial, industrial or other
land uses, or a mix thereof, in which economies of scale, creative architectural
or planning concepts and open space preservation may be achieved by a developer
in futherance of the city comprehensive plan and zoning local law or ordinance.

§ 83. Amendments, alterations and changes in district lines.

1. The common council may from time to time on its own motion or on petition,
after public notice and hearing, which hearing may be held by the council or by
a committee of the council or by the planning board, amend the regulations
and districts established under any ordinance or local law adopted pursuant to
paragraphs twenty-four and twenty-five of section twenty of this chapter.
Wherever the owners of fifty per centum or more of the frontage in any district
or part thereof shall present a petition duly signed and acknowledged, to the
common council, requesting an amendment, supplement, change or repeal of
the regulations prescribed for such district or part thereof, it shall be the duty
of the council to vote upon said petition within ninety days after the filing of the
same by the petitioners with the secretary of the council.

2.  An amendment shall be effected by a simple majority vote of the council,
except that an amendment shall require the approval of at least three-fourths
of the members of the council in the event such amendment is the subject of
a written protest, presented to the council and signed by:

(a) the owners of twenty percent or more of the area of land included in such
proposed change; or

(b) the owners of twenty percent or more of the area of land immediately

adjacent to that land included in such proposed change, extending one
hundred feet therefrom; or
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Changes in yard or set-back
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year exemption

No zoning, no planning board - one
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Minimum exemption

(c)

the owners of twenty percent or more of the area of land directly opposite
thereto, extending one hundred feet from the street frontage of such
opposite land.

§83-a. Exemption of lots shown on approved subdivision plats.

1.

Notwithstanding any inconsistent provision of this chapter or of any general,
special or local law, the provisions of a zoning ordinance or local law hereafter
adopted, or of a change or amendment thereto, which provisions:

(a)

(b)

establish or increase lot areas or lot dimensions which are in excess of
the areas or dimensions of the lots shown and delineated on a residential
subdivision plat which has been duly approved by the planning board, or
other board or officer vested with authority to approve subdivision plats,
if any, of the city in which the land shown on said plat is situate and duly
filed in the office of the recording officer of the county in which the land
shown on said subdivision plat is situate; or

establish or increase side, rear or front yard or set back requirements in
excess of those applicable to lots under the provision of the zoning
ordinance or local law, if any, in force and effect at the time of the filing of
the said duly approved residential subdivision plat or first section thereof;

shall not, for the period of time prescribed in subdivision two of this
section, be applicable to or in any way affect any of the lots shown and
delineated on such subdivision plat.

If at the time of the filing of the subdivision plat or first section thereof referred
to in subdivision one of this section there was in the city:

(a)

(b)

(c)

(d)

both a zoning ordinance or local law and a planning board vested with
authority to approve subdivision plats, then the exemption provided for in
subdivision one of this section shall apply for a period of three years after
the filing of the approved subdivision plat or first section thereof; or

a zoning ordinance or local law in effect in the city but there was no
planning board in said city vested with authority to approve subdivision
plats, then the exemption provided for in subdivision one of this section
shall apply for a period of two years after the filing of the approved
subdivision plat or first section thereof; or

no zoning ordinance or local law in the city but there was a planning board
vested with authority to approve subdivision plats, then the exemption
provided for in subdivision one of this section shall apply for a period of
two years after the filing of the approved subdivision plat or first section
thereof; or

no zoning ordinance or local law in the city and no planning board vested
with authority to approve subdivision plats, then the exemption provided
for in subdivision one of this section shall apply for a period of one year
after the filing of the subdivision plat or first section thereof.

Notwithstanding the date the first section of a subdivision plat was filed, the
period of exemption for a subsequent section of such plat shall not be less
than one year from the filing of such subsequent section.
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Excerpt of Town Law §130

Ability of Town Boards to enact laws
regulating the location of driveways

Ability to regulate house trailer
camps, also known as mobile homes
or manufactured homes

Amended by Chapter 58 of the Laws
of 2010 to identify creators of

sanitary codes as public health and
health planning councils

Appointment of a building inspector

Duties of building inspector

Administration of building code

Expenses and fees

§130. Town Ordinances. (Excerpt)

The town board after a public hearing may enact, amend and repeal ordinances,
rules and regulations notinconsistent with law, for the following purposes in addition
to such other purposes as may be contemplated by the provisions of this chapter
or other laws.

7-a. Location and construction of driveways. Regulating the location and manner
in which driveway entrances and exits may be constructed by owners and
occupants of property abutting on town highways; provided, however, that such
regulations shall not deny access from abutting property upon town highways,
when such abutting property is a legal lot in accordance with existing statutes
and ordinances.

21. House trailer camps, tourist camps and house trailers. Regulating house
trailer camps, tourist camps or similar establishments; requiring approval of
suitable plans for house trailer camps and tourist camps and prescribing
regulations therefor including provision for sewer connection, water supply,
toilets, bathing facilities, garbage removal, registration of occupants, inspection
of camps. The town board may either adopt the provisions of the sanitary code
established by the public health and health planning council or may formulate
other rules and regulations relating to house trailer camps, tourist camps or
similar establishments not inconsistent with the provisions of such state
sanitary code. Regulating the parking, storage or otherwise locating of house
trailers when used or occupied as living or sleeping quarters in any part of the
town outside an established house trailer camp, tourist camp or similar
establishment; providing time limits on duration of the stay of such house
trailers and requiring registration of such house trailers when so used.

Note: House Trailers: See also §136 (11) and §137 .

§138. Building inspector.

The town board of any town which shall have adopted a building code,
plumbing code, electrical code, housing code, or ordinances, rules and regulations
for fire prevention, or for the removal or repair of unsafe buildings or collapsed
structures, or for any of such purposes, pursuant to the provisions of this article,
may appoint a town building inspector, and in a town of the first class such
assistants thereto as the town board may determine necessary, and fix the
compensation thereof. Such inspector shall have charge of the enforcement of such
codes, ordinances, rules and regulations of the town and of the zoning ordinance
of the town, if there be one, and for such purposes such inspector, and his
assistants, if any, shall have the right to enter and inspect at any time any building,
structure or premises and to perform any other act necessary for the enforcement
of such codes, ordinances, rules or regulations, or any of them. In any such town,
the town board may appoint a deputy building inspector to assist the building
inspector in the duties of his office. Such deputy building inspector and assistant
building inspectors shall perform such duties not inconsistent with law as shall be
assigned to them, respectively, by the building inspector and in the performance
thereof shall have the same right to enter and inspect any building and perform
other necessary acts as hereinbefore conferred upon the building inspector.

Any license or permit required, under the provisions of the building code,
plumbing code, electrical code or housing code shall be issued by the building
inspector or deputy building inspector. Notwithstanding the provisions of subdivision
one of section thirty-seven of this chapter, the town board may direct that fees for
licenses and permits issued by the building inspector or deputy shall be payable to
and collected by such inspector.

All charges and expenses, including salaries, incurred by the building inspector
and his deputy and assistants in connection with his duties under this section, less
fees, collected if any, shall be a charge upon the taxable property of that part of the
town outside of any incorporated village and shall be assessed, levied and collected
therefrom in the same manner as other town charges levied on property outside of
villages.

45



TOWN LAW

Purposes - exercise of power
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§261. Grant of power; appropriations for certain expenses incurred under
this article.

For the purpose of promoting the health, safety, morals, or the general welfare of
the community, the town board is hereby empowered by local law or ordinance to
regulate and restrict the height, number of stories and size of buildings and other
structures, the percentage of lot that may be occupied, the size of yards, courts,
and other open spaces, the density of population, and the location and use of
buildings, structures and land for trade, industry, residence or other purposes;
provided that such regulations shall apply to and affect only such part of a town as
is outside the limits of any incorporated village or city; provided further, that all
charges and expenses incurred under this article for zoning and planning shall be
a charge upon the taxable property of that part of the town outside of any
incorporated village or city. The town board is hereby authorized and empowered
to make such appropriation as it may see fit for such charges and expenses,
provided however, that such appropriation shall be the estimated charges and
expenses less fees, if any, collected, and provided, that the amount so appropriated
shall be assessed, levied and collected from the property outside of any
incorporated village or city. Such regulations may provide that a board of appeals
may determine and vary their application in harmony with their general purpose and
intent, and in accordance with general or specific rules therein contained.

Notes: Multiple dwellings:
1. Heights, bulk, open spaces --see Multiple Dwelling Law, §26.
2. Two or more buildings on same lot -- see Multiple Dwelling Law, §28.

§261-a. Transfer of development rights; definitions; conditions; procedures.
1. As used in this section:

a. "Development rights" shall mean the rights permitted to a lot, parcel, or
area of land under a zoning ordinance or local law respecting permissible
use, area, density, bulk or height of improvements executed thereon.
Development rights may be calculated and allocated in accordance with
such factors as area, floor area, floor area ratios, density, height
limitations, or any other criteria that will effectively quantify a value for the
development right in a reasonable and uniform manner that will carry out
the objectives of this section.

b. "Receiving district" shall mean one or more designated districts or areas
of land to which development rights generated from one or more sending
districts may be transferred and in which increased development is
permitted to occur by reason of such transfer.

c. "Sending district" shall mean one or more designated districts or areas of
land in which development rights are designated for use in one or more
receiving districts.

d. "Transfer of development rights" shall mean the process by which
development rights are transferred from one lot, parcel, or area of land in
any sending district to another lot, parcel, or area of land in one or more
receiving districts.

2. Inaddition to existing powers and authorities to regulate by planning or zoning,
including authorization to provide for transfer of development rights pursuant
to other enabling law, a town board is hereby empowered to provide for
transfer of development rights subject to the conditions hereinafter set forth
and such other conditions as the town board deems necessary and
appropriate that are consistent with the purposes of this section. The purpose
of providing for transfer of development rights shall be to protect the natural,
scenic or agricultural qualities of open lands, to enhance sites and areas of
special character or special historical, cultural, aesthetic or economic interest
or value and to enable and encourage flexibility of design and careful
management of land in recognition of land as a basic and valuable natural
resource. The conditions hereinabove referred to are as follows:
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Certificates of development rights
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That transfer of development rights, and the sending and receiving
districts, shall be established in accordance with a comprehensive plan
within the meaning of section two hundred sixty-three of this article. The
sending district from which transfer of development rights may be
authorized shall consist of natural, scenic, recreational, agricultural, forest,
or open land or sites of special historical, cultural, aesthetic or economic
values sought to be protected. Every receiving district to which transfer of
development rights may be authorized, shall have been found by the town
board, after evaluating the effects of potential increased development
which is possible under the transfer of development rights provisions, to
contain adequate resources, environmental quality and public facilities,
including adequate transportation, water supply, waste disposal and fire
protection, and that there will be no significant environmentally damaging
consequences and such increased development is compatible with the
development otherwise permitted by the town and by the federal, state,
and county agencies having jurisdiction to approve permissible
developmentwithin the district. A generic environmental impact statement
pursuant to the provisions of article eight of the environmental
conservation law shall be prepared by the town board for the receiving
district before any such district, or any sending district, is designated, and
such statement shall be amended from time to time by the town board if
there are material changes in circumstances. Where a transfer of
development rights affects districts in two or more school, special
assessment or tax districts, it may not unreasonably transfer the tax
burden between the taxpayers of such districts. The receiving and
sending districts need not be coterminous with zoning districts.

That sending and receiving districts be designated and mapped with
specificity and the procedure for transfer of development rights be
specified. Notwithstanding any other provision of law to the contrary,
environmental quality review pursuant to article eight of the environmental
conservation law for any action in a receiving district that utilizes
development rights shall only require information specific to the project
and site where the action will occur and shall be limited to review of the
environmental impacts of the action, if any, not adequately reviewed in the
generic environmental impact statement.

That the burden upon land within a sending district from which
development rights have been transferred shall be documented by an
instrument duly executed by the grantor in the form of a conservation
easement, as defined in title three of article forty-nine of the
environmental conservation law, which burden upon such land shall be
enforceable by the appropriate town in addition to any other person or
entity granted enforcement rights by the terms of the instrument. All
provisions of law applicable to such conservation easements pursuant to
such title shall apply with respect to conservation easements hereunder,
except that the town board may adopt standards pertaining to the duration
of such easements that are more stringent than such standards
promulgated by the department of environmental conservation pursuant
to such title. Upon the designation of any sending district, the town board
shall adopt regulations establishing uniform minimum standards for
instruments creating such easements within the district. No such
modification or extinguishment of an easement shall diminish or impair
development rights within any receiving district. Any development right
which has been transferred by conservation easement shall be evidenced
by a certificate of development right which shall be issued by the town to
the transferee in a form suitable for recording in the registry of deeds for
the county where the receiving district is situated in the manner of other
conveyances of interests in land affecting its title.

That within one year after a development right is transferred, the
assessed valuation placed on the affected properties for real property tax
purposes shall be adjusted to reflect the transfer. A development right
which is transferred shall be deemed to be an interest in real property and
the rights evidenced thereby shall inure to the benefit of the transferee,
and his heirs, successors and assigns.
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e. Thatdevelopmentrights shall be transferred reflecting the normal market
in land, including sales between owners of property in sending and
receiving districts, a town may establish a development rights bank or
such other accountin which development rights may be retained and sold
in the best interest of the town. Towns shall be authorized to accept for
deposit within the bank gifts, donations, bequests or other development
rights. All receipts and proceeds from sales of development rights sold by
the town shall be deposited in a special municipal account to be applied
against expenditures necessitated by the municipal development rights
program.

f.  That prior to designation of sending or receiving districts, the legislative
body of the town shall evaluate the impact of transfer of development
rights upon the potential development of low or moderate income housing
lost in sending districts and gained in receiving districts and shall find
either there is approximate equivalence between potential low and
moderate housing units lost in the sending district and gained in the
receiving districts or that the town has or will take reasonable action to
compensate for any negative impact upon the availability or potential
development of low or moderate income housing caused by the transfer
of development rights.

3. The town board adopting or amending procedures for transfer of development
rights pursuant to this section shall follow the procedure for adopting and
amending its zoning ordinance or local law, as the case may be, including all
provisions for notice applicable for changes or amendments to a zoning
ordinance or local law. Nothing in this section shall be construed to invalidate
any provision for transfer of developmentrights heretofore or hereafter adopted
by any local legislative body.

Note: For a discussion of the concept and use of transfer of development rights,
see DOS Legal Memorandum: “Transfer of Development Rights.”

§ 261-b. Incentive zoning; definitions, purpose, conditions, procedures.
1. Definitions. As used in this section:

a) "Incentives or bonuses" shall mean adjustments to the permissible
population density, area, height, open space, use, or other provisions of
a zoning ordinance or local law for a specific purpose authorized by the
town board.

(b) "Community benefits or amenities" shall mean open space, housing for
persons of low or moderate income, parks, elder care, day care or other
specific physical, social or cultural amenities, or cash in lieu thereof, of
benefit to the residents of the community authorized by the town board.

(c) "Incentive zoning" shall mean the system by which specific incentives or
bonuses are granted, pursuant to this section, on condition that specific
physical, social, or cultural benefits or amenities would inure to the
community.

2. Authority and purposes. In addition to existing powers and authorities to
regulate by planning or zoning, including authorization to provide for the
granting of incentives, or bonuses pursuant to other enabling law, a town board
is hereby empowered, as part of a zoning ordinance or local law adopted
pursuant to this article, or by local law or ordinance adopted pursuant to other
enabling law, to provide for a system of zoning incentives, or bonuses, as the
town board deems necessary and appropriate consistent with the purposes
and conditions set forth in this section. The purpose of the system of incentive,
or bonus, zoning shall be to advance the town's specific physical, cultural and
social policies in accordance with the town's comprehensive plan and in
coordination with other community planning mechanisms or land use
techniques. The system of zoning incentives or bonuses shall be in
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Evaluation of the effects of providing
incentives or bonuses

Preparation of a Generic
Environmental Impact Statement

Procedures for providing incentives

accordance with a comprehensive plan within the meaning of section two
hundred sixty-three of this article.

Implementation. A system of zoning incentives or bonuses may be provided
subject to the conditions hereinafter set forth.

(@)

(b)

(c)

(d)

(e)

The town board shall provide for the system of zoning incentives or
bonuses pursuant to this section as part of the zoning ordinance or local
law. In providing for such system the board shall follow the procedure for
adopting and amending its zoning ordinance or local law, including all
provisions for notice and public hearing applicable for changes or
amendments to a zoning ordinance or local law.

Each zoning district in which incentives or bonuses may be awarded
under this section shall be designated in the town zoning ordinance or
local law and shall be incorporated in any map adopted in connection with
such zoning ordinance or local law or amendment thereto.

Each zoning district in which incentives or bonuses may be authorized
shall have been found by the town board, after evaluating the effects of
any potential incentives which are possible by virtue of the provision of
community amenities, to contain adequate resources, environmental
quality and public facilities, including adequate transportation, water
supply, waste disposal and fire protection. Further, the town board shall,
in designating such districts, determine that there will be no significant
environmentally damaging consequences and that such incentives or
bonuses are compatible with the development otherwise permitted.

A generic environmental impact statement pursuant to article eight of the
environmental conservation law and regulations adopted by the
department of environmental conservation shall be prepared by the town
board for any zoning district in which the granting of incentives or bonuses
have a significant effect on the environment before any such district is
designated, and such statement shall be supplemented from time to time
by the town board if there are material changes in circumstances that
may result in significant adverse impacts. Any zoning ordinance or local
law enacted pursuant to this section shall provide that any applicant for
incentives or bonuses shall pay a proportionate share of the cost of
preparing such environmental impact statement, and that such charge
shall be added to any site-specific charge made pursuant to the
provisions of section 8-0109 of the environmental conservation law.

The town board shall set forth the procedure by which incentives may be
provided to specific lands. Such procedure shall describe:

(i) theincentives, or bonuses, which may be granted by the town to the
applicant;

(i) the community benefits or amenities which may be accepted from
the applicant by the town;

(iii) criteria for approval, including methods required for determining the
adequacy of community amenities to be accepted from the applicant
in exchange for the particular bonus or incentive to be granted to the
applicant by the town;

(iv) the procedure for obtaining bonuses, including applications and the
review process, and the imposition of terms and conditions attached
to any approval; and

(v) provision for a public hearing, if such public hearing is required as
part of a zoning ordinance or local law adopted pursuant to this
section and give public notice thereof by the publication in the official
newspaper of such hearing at least five days prior to the date
thereof.
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(f) All other requirements of article eight of the environmental conservation
law shall be complied with by project sponsors for actions in areas for
which a generic environmental impact statement has been prepared
including preparation of an environmental assessment form and a
supplemental environmental impact statement, if necessary.

(g) Prior to the adoption or amendment of the zoning ordinance or local law
pursuant to this section to establish a system of zoning incentives or
bonuses the town board shall evaluate the impact of the provision of such
system of zoning incentives or bonuses upon the potential development
of affordable housing gained by the provision of any such incentive or
bonus afforded to an applicant or lost in the provision by an applicant of
any community amenity to the town. Further, the town board shall
determine that there is approximate equivalence between potential
affordable housing lost or gained or that the town has or will take
reasonable action to compensate for any negative impact upon the
availability or potential development of affordable housing caused by the
provisions of this section.

(h) Ifthe town board determines that a suitable community benefit or amenity
is not immediately feasible, or otherwise not practical, the board may
require, in lieu thereof, a payment to the town of a sum to be determined
by the board. If cash is accepted in lieu of other community benefit or
amenity, provision shall be made for such sum to be deposited in a trust
fund to be used by the town board exclusively for specific community
benefits authorized by the town board.

4. Invalidations. Nothing in this section shall be construed to invalidate any
provision for incentives or bonuses heretofore adopted by any town board.

Note: Chapter 213 of the Laws of 2003, added a new section, 261-c, to the Town
Law, set forth below, regarding planned unit developments. It was effective July 1,
2004.

§ 261-c. Planned unit development zoning districts.

Atown legislative body is hereby authorized to enact, as part of its zoning local law
or ordinance, procedures and requirements for the establishment and mapping of
planned unit development zoning districts. Planned unit development district
regulations are intended to provide for residential, commercial, industrial or other
land uses, or a mix thereof, in which economies of scale, creative architectural
or planning concepts and open space preservation may be achieved by a developer
in furtherance of the town comprehensive plan and zoning local law or ordinance.

§ 262. Districts.

For any or all of said purposes the town board may divide that part of the town
which is outside the limits of any incorporated village or city into districts of such
number, shape and area as may be deemed best suited to carry out the purposes
of this act; and within such districts it may regulate and restrict the erection,
construction, reconstruction, alteration or use of buildings, structures or land. All
such regulations shall be uniform for each class or kind of buildings, throughout
such district but the regulations in one district may differ from those in other districts

§ 262-a. Town of Lansing; division of certain parts thereof

For any and all of the purposes set forth in article sixteen of the town law, the town
board of the town of Lansing may divide all or part of that portion of the town which
is outside the limits of any incorporated village or city into districts of such number,
shape and area as may be deemed best suited to carry out the purposes of this
section; including construction, reconstruction, alteration or use of buildings,
structures or land. All such regulations adopted by the town board shall be uniform
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for each class or kind of buildings, throughout such district; but the regulations in
one district may differ from those in other districts.

§ 263. Purposes in view.

Such regulations shall be made in accordance with a comprehensive plan and
designed to lessen congestion in the streets; to secure safety from fire, flood, panic
and other dangers; to promote health and general welfare; to provide adequate light
and air; to prevent the overcrowding of land; to avoid undue concentration of
population; to make provision for, so far as conditions may permit, the
accommodation of solar energy systems and equipment and access to sunlight
necessary therefor; to facilitate the practice of forestry; to facilitate the adequate
provision of transportation, water, sewerage, schools, parks and other public
requirements. Such regulations shall be made with reasonable consideration,
among other things, as to the character of the district and its peculiar suitability for
particular uses, and with a view to conserving the value of buildings and
encouraging the most appropriate use of land throughout such municipality.

Note: For a discussion of the relationship between the comprehensive plan and
zoning, see DOS publication “Zoning and the Comprehensive Plan".

§ 264. Adoption of zoning regulations.

1. Method of procedure. The town board shall provide for the manner in which
such regulations, restrictions and the boundaries of such districts including any
amendments thereto shall be determined, established and enforced. However,
no such regulations, restrictions or boundaries shall become effective until
after a public hearing in relation thereto, at which the public shall have an
opportunity to be heard. At least ten days' notice of the time and place of such
hearing shall be published in a paper of general circulation in such town.

Every zoning ordinance and every amendment to a zoning ordinance
(excluding any map incorporated therein) adopted pursuant to the provisions
of this chapter shall be entered in the minutes of the town board; such minutes
shall describe and refer to any map adopted in connection with such zoning
ordinance or amendment and a copy, summary or abstract thereof (exclusive
of any map incorporated therein) shall be published once in a newspaper
published in the town, if any, or in such newspaper published in the county in
which such town may be located having a circulation in such town, as the town
board may designate, and affidavits of the publication thereof shall be filed with
the town clerk. Such ordinance shall take effect ten days after such
publication, but such ordinance or amendment shall take effect from the date
of its service as against a person served personally with a copy thereof,
certified by the town clerk under the corporate seal of the town; and showing
the date of its passage and entry in the minutes. Every town clerk shall
maintain a separate file or filing cabinet for each and every map adopted in
connection with a zoning ordinance or amendment and shall file therein every
such map hereafter adopted; said file or filing cabinet to be available at any
time during regular business hours for public inspection.

2. Service of written notice. At least ten days prior to the date of the public
hearing, written notice of any proposed regulations, restrictions or boundaries
of such districts, including any amendments thereto, affecting property within
five hundred feet of the following shall be served personally or by mail by the
town upon each person or persons listed below:

(@) The property of the housing authority erecting or owning a housing project
authorized under the public housing law; upon the executive director of
such housing authority and the chief executive officer of the municipality
providing financial assistance thereto.

(b) The boundary of a city, village or town; upon the clerk thereof.

(c) The boundary of a county; upon the clerk of the board of supervisors or

51


http://www.dos.state.ny.us/LG/publications/Zoning_and_the_Comprehensive_Plan.pdf

TOWN LAW

Required referral under General
Municipal Law, §239-m

State Environmental Quality Review
Act

Public hearing

Vote on amendments to zoning
ordinance

Protest petition

Entry in minutes

Minutes refer to map

Publication - summary

other person performing like duties.

(d) The boundary of a state park or parkway; upon the regional state park
commission having jurisdiction over such state park or parkway.

Additional requirements. The procedural requirements set forth herein shall be
in addition to the requirements of the provisions of sections two hundred
thirty-nine-l and two hundred thirty-nine-m of the general municipal law relating
to review by a county planning board or agency or regional planning council;
the provisions of the state environmental quality review act under article eight
of the environmental conservation law and its implementing regulations which
are codified in title six part six hundred seventeen of the New York codes, rules
and regulations and any other general laws relating to land use and any
amendments thereto.

Public hearing. The public, including those served notice pursuant to
subdivision two of this section, shall have an opportunity to be heard at the
public hearing. Those parties set forth in paragraphs (a), (b), (c) and (d) of
subdivision two of this section, however, shall not have the right of review by
a court as hereinafter provided.

Note: For a discussion of the procedure for adopting zoning regulations, see DOS
publication “Adopting Zoning For the First Time".

§ 265. Changes.

1.

Such regulations, restrictions and boundaries may from time to time be
amended. Such amendment shall be effected by a simple majority vote of the
town board, except that any such amendment shall require the approval of at
least three-fourths of the members of the town board in the event such
amendment is the subject of a written protest, presented to the town board and
signed by:

(a) the owners of twenty percent or more of the area of land included in such
proposed change; or

(b) the owners of twenty percent or more of the area of land immediately
adjacent to that land included in such proposed change, extending one
hundred feet therefrom; or

(c) the owners of twenty percent or more of the area of land directly opposite
thereto, extending one hundred feet from the street frontage of such
opposite land.

The provisions of the previous section relative to public hearings and official
notice shall apply equally to all proposed amendments.

Amendments made to any zoning ordinance (excluding any map incorporated
therein) adopted pursuant to the provisions of this chapter shall be entered in
the minutes of the town board; such minutes shall describe and refer to any
map adopted in connection with such change, amendment or supplement and
a copy, summary or abstract thereof (exclusive of any map incorporated
therein) shall be published once in a newspaper published in the town, if any,
or in such newspaper published in the county in which such town may be
located having a circulation in such town, as the town board may designate,
and affidavits of the publication thereof shall be filed with the town clerk. Such
ordinance shall take effect upon filing in the office of the town clerk. Every town
clerk shall maintain every map adopted in connection with a zoning ordinance
or amendment.

Note: See General Municipal Law §239-m as it relates to notice of certain proposed
municipal zoning actions to be submitted to county planning agency or regional
planning council

52


http://www.dos.state.ny.us/LG/publications/Adopting_Zoning_for_the_First_Time.pdf

TOWN LAW

Changes in lot areas or dimensions

Changes in yard or set-back
requirements

Not applicable to subdivision
approved and filed under following
provisions

Zoning and planning board - three
year exemption

Zoning but no planning board - two
year exemption

Planning board but no zoning - two
year exemption

No zoning, no planning board - one
year exemption

Minimum exemption

Appointments by town board

Purposes

§ 265-a. Exemption of lots shown on approved subdivision plats.

1.

Notwithstanding any inconsistent provision of this chapter or of any general,
special or local law, the provisions of a zoning ordinance or local law hereafter
adopted, or of a change or amendment thereto, which provisions:

(a) establish or increase lot areas or lot dimensions which are in excess of
the areas or dimensions of the lots shown and delineated on a residential
subdivision plat which has been duly approved by the planning board, or
other board or officer vested with authority to approve subdivision plats,
if any, of the town in which the land shown on said plat is situate and duly
filed in the office of the recording officer of the county in which the land
shown on said subdivision plat is situate; or

(b) establish or increase side, rear or front yard or set back requirements in
excess of those applicable to lots under the provisions of the zoning
ordinance or local law, if any, in force and effect at the time of the filing of
the said duly approved residential subdivision plat or first section thereof

shall not, for the period of time prescribed in subdivision two of this
section, be applicable to or in any way affect any of the lots shown and
delineated on such subdivision plat.

If at the time of the filing of the subdivision plat or first section thereof referred
to in subdivision one of this section there was in the town:

(a) both a zoning ordinance or local law and a planning board vested with
authority to approve subdivision plats, then the exemption provided for in
subdivision one of this section shall apply for a period of three years after
the filing of the approved subdivision plat or first section thereof; or

(b) a zoning ordinance or local law in effect in the town but there was no
planning board in said town vested with authority to approve subdivision
plats, then the exemption provided for in subdivision one of this section
shall apply for a period of two years after the filing of the approved
subdivision plat or first section thereof; or

(c) no zoning ordinance or local law in the town but there was a planning
board vested with authority to approve subdivision plats, then the
exemption provided for in subdivision one of this section shall apply for a
period of two years after the filing of the approved subdivision plat or first
section thereof; or

(d) nozoning ordinance orlocal law in the town and no planning board vested
with authority to approve subdivision plats, then the exemption provided
for in subdivision one of this section shall apply for a period of one year
after the filing of the subdivision plat or first section thereof.

If such period of exemption would expire within one year from the date of the
filing of a section of the approved plat, it shall be extended for that section for
a period of one year from the date of the filing of such section.

§ 266. Adoption of first zoning ordinance.

1.

In order to avail itself of the powers conferred by this article, such town board
shall appoint a commission to be known as the zoning commission to
recommend the boundaries of the various original districts and appropriate
regulations to be enforced therein.

Where a planning board already exists it may be appointed as the zoning
commission.

Such commission shall make a preliminary report and hold one or more public

53



TOWN LAW

Public hearing
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hearings thereon as deemed appropriate by the commission before submitting
its final report.

The town board shall not hold its public hearing or take action until it has
received the final report of such commission.

Upon adoption of a resolution by the town board accepting the final report,
such commission shall cease to exist as a separate body.

Note: For additional information, see DOS publication “Adopting Zoning For the
First Time.”

§ 267. Zoning board of appeals.

1.

Definitions

“Use variance”

“Area variance”

2.
Appointment of members;
compensation for experts; staff;
expenses

3.
Ineligibility

4.
Terms of office

5.
Terms to be extended to end of year

6.
Increasing membership

7.

Decreasing membership

Definitions. As used in this section:

(@) "Use variance" shall mean the authorization by the zoning board of
appeals for the use of land for a purpose which is otherwise not allowed
or is prohibited by the applicable zoning regulations.

(b) "Area variance" shall mean the authorization by the zoning board of
appeals for the use of land in a manner which is not allowed by the
dimensional or physical requirements of the applicable zoning regulations.

Appointment of members. Each town board which adopts a local law or
ordinance and any amendments thereto pursuant to the powers granted by this
article shall appoint a board of appeals consisting of three or five members as
shall be determined by such local law or ordinance and shall designate the
chairperson thereof. In the absence of a chairperson the board of appeals may
designate a member to serve as acting chairperson. The town board may
provide for compensation to be paid to experts, clerks and a secretary and
provide for such other expenses as may be necessary and proper, not
exceeding the appropriation made by the town board for such purpose.

Town board members ineligible. No person who is a member of the town board
shall be eligible for membership on such board of appeals.

Terms of members first appointed. In the creation of a new board of appeals,
or the reestablishment of terms of an existing board, the appointment of
members to the board shall be for terms so fixed that one member's term shall
expire at the end of the calendar year in which such members were initially
appointed. The remaining members' terms shall be so fixed that one member's
term shall expire at the end of each year thereafter. At the expiration of each
original member's appointment, the replacement member shall be appointed
for a term which shall be equal in years to the number of members of the
board.

Terms of members now in office. Members now holding office for terms which
do not expire at the end of a year shall, upon the expiration of their term, hold
office until the end of the year and their successors shall then be appointed for
terms which shall be equal in years to the number of members of the board.

Increasing membership. Any town board may, by local law or ordinance,
increase a three member board of appeals to five members. Additional
members shall be first appointed for single terms as provided by resolution in
order that the terms of members shall expire in each of five successive years
and their successors shall thereafter be appointed for full terms of five years.
No such additional member shall take part in the consideration of any matter
for which an application was on file with the board of appeals at the time of his
or her appointment.

Decreasing membership. A town board which has increased the number of
members of the board of appeals to five may, by local law or ordinance,
decrease the number of members of the board of appeals to three to take
effect upon the next two expirations of terms. Any board of appeals which,
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upon the effective date of this section has seven members, may continue to
act as a duly constituted zoning board of appeals until the town board, by local
law or ordinance, reduces such membership to three or five. However, no
incumbent shall be removed from office except upon the expiration of his or her
term.

. Training and attendance requirements.

(a) Each member of the board of appeals shall complete, at a minimum, four
hours of training each year designed to enable such members to more
effectively carry out their duties. Training received by a member in excess
of four hours in any one year may be carried over by the member into
succeeding years in order to meet the requirements of this subdivision.
Such training shall be approved by the town board and may include, but
not be limited to, training provided by a municipality, regional or county
planning office or commission, county planning federation, state agency,
statewide municipal association, college or other similar entity. Training
may be provided in a variety of formats, including but not limited to,
electronic media, video, distance learning and traditional classroom
training.

(b) To be eligible for reappointment to such board, such member shall have
completed the training promoted by the town pursuant to this subdivision.

(c) The training required by this subdivision may be waived or modified by
resolution of the town board when, in the judgment of the town board, it
is in the best interest of the town to do so.

(d) No decision of a zoning board of appeals shall be voided or declared
invalid because of a failure to comply with this subdivision.

Vacancy in office. If a vacancy shall occur otherwise than by expiration of term,
the town board shall appoint the new member for the unexpired term.

Removal of members. The town board shall have the power to remove, after
public hearing, any member of the zoning board of appeals for cause. Any
zoning board of appeals member may be removed for non-compliance with
minimum requirements relating to meeting attendance and training as
established by the town board by local law or ordinance.

Chairperson duties. All meetings of the board of appeals shall be held at he
call of the chairperson and at such other times as such board may determine.
Such chairperson, or in his or her absence, the acting chair person, may
administer oaths and compel the attendance of witnesses.

Alternate members.

(a) A town board may, by local law or ordinance, or as a part of the local law
or ordinance creating the zoning board of appeals, establish alternate
zoning board of appeals member positions for purposes of substituting for
a member in the event such member is unable to participate because of
a conflict of interest. Alternate members of the zoning board of appeals
shall be appointed by resolution of the town board, for terms established
by the town board.

(b) The chairperson of the zoning board of appeals may designate an
alternate member to substitute for a member when such member is
unable to participate because of a conflict of interest on an application or
matter before the board. When so designated, the alternate member shall
possess all the powers and responsibilities of such member of the board.
Such designation shall be entered into the minutes of the initial zoning
board of appeals meeting at which the substitution is made.

(c) All provisions of this section relating to zoning board of appeals member

training and continuing education, attendance, conflict of interest,
compensation, eligibility, vacancy in office, removal, and service on other
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boards, shall also apply to alternate members.

Note: For a complete discussion of zoning board of appeals powers and duties
under this statute and applicable court decisions, see DOS Local Government
Technical Series publication “Zoning Board of Appeals.”

§ 267-a. Board of appeals procedure.

1.

Meetings, minutes, records. Meetings of such board of appeals shall be open
to the public to the extent provided in article seven of the public officers law.
Such board of appeals shall keep minutes of its proceedings, showing the vote
of each member upon every question, or if absent or failing to vote, indicating
such fact, and shall also keep records of its examinations and other official
actions.

Filing requirements. Everyrule, regulation, every amendment or repeal thereof,
and every order, requirement, decision or determination of the board of
appeals shall be filed in the office of the town clerk within five business days
and shall be a public record.

Assistance to board of appeals. Such board shall have the authority to call
upon any department, agency or employee of the town for such assistance as
shall be deemed necessary and as shall be authorized by the town board.
Such department, agency or employee may be reimbursed for any expenses
incurred as a result of such assistance.

Hearing appeals. Unless otherwise provided by local law or ordinance, the
jurisdiction of the board of appeals shall be appellate only and shall be limited
to hearing and deciding appeals from and reviewing any order, requirement,
decision, interpretation, or determination made by the administrative official
charged with the enforcement of any ordinance or local law adopted pursuant
to this article. Such appeal may be taken by any person aggrieved, or by an
officer, department, board or bureau of the town.

Filing of administrative decision and time of appeal.

(a) Each order, requirement, decision, interpretation or determination of the
administrative official charged with the enforcement of the zoning
local law or ordinance shall be filed in the office of such administrative
official, within five business days from the day it is rendered, and shall
be a public record. Alternately, the town board may, by resolution,
require that such filings instead be made in the town clerk’s office.

(b) An appeal shall be taken within sixty days after the filing of any order,
requirement, decision, interpretation or determination of the administrative
official, by filing with such administrative official and with the board of
appeals a notice of appeal, specifying the grounds thereof and the relief
sought. The administrative official from whom the appeal is taken shall
forthwith transmit to the board of appeals all the papers constituting the
record upon which the action appealed from was taken.

Stay upon appeal. An appeal shall stay all proceedings in furtherance of the
action appealed from, unless the administrative official charged with the
enforcement of such ordinance or local law, from whom the appeal is taken,
certifies to the board of appeals, after the notice of appeal shall have been filed
with the administrative official, that by reason of facts stated in the certificate
a stay, would, in his or her opinion, cause imminent peril to life or property, in
which case proceedings shall not be stayed otherwise than by a restraining
order which may be granted by the board of appeals or by a court of record on
application, on notice to the administrative official from whom the appeal is
taken and on due cause shown.

Hearing on appeal. The board of appeals shall fix a reasonable time for the

hearing of the appeal or other matter referred to it and give public notice of
such hearing by publication in a paper of general circulation in the town at least
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five days prior to the date thereof. The cost of sending or publishing any
notices relating to such appeal, or a reasonable fee relating thereto, shall be
borne by the appealing party and shall be paid to the board prior to the hearing
of such appeal. Upon the hearing, any party may appear in person, or by agent
or attorney.

Time of decision. The board of appeals shall decide upon the appeal within
sixty-two days after the conduct of said hearing. The time within which the
board of appeals must render its decision may be extended by mutual consent
of the applicant and the board.

Filing of decision and notice. The decision of the board of appeals on the
appeal shall be filed in the office of the town clerk within five business days
after the day such decision is rendered, and a copy thereof mailed to the
applicant.

Notice to park commission and county planning board or agency or regional
planning council. At least five days before such hearing, the board of appeals
shall mail notices thereof to the parties; to the regional state park commission
having jurisdiction over any state park or parkway within five hundred feet of
the property affected by such appeal; and to the county planning board or
agency or regional planning council, as required by section two hundred
thirty-nine-m of the general municipal law, which notice shall be accompanied
by a full statement of such proposed action, as defined in subdivision one of
section two hundred thirty-nine-m of the general municipal law.

Compliance with state environmental quality review act. The board of appeals
shall comply with the provisions of the state environmental quality review act
under article eight of the environmental conservation law and its implementing
regulations as codified in title six, part six hundred seventeen of the New York
codes, rules and regulations.

Rehearing. A motion for the zoning board of appeals to hold a rehearing to
review any order, decision or determination of the board not previously reheard
may be made by any member of the board. A unanimous vote of all members
of the board then present is required for such rehearing to occur. Such
rehearing is subject to the same notice provisions as an original hearing. Upon
such rehearing the board may reverse, modify or annul its original order,
decision or determination upon the unanimous vote of all members then
present, provided the board finds that the rights vested in persons acting in
good faith in reliance upon the reheard order, decision or determination will not
be prejudiced thereby.

Voting requirements.

Decision of the board. Except as otherwise provided in subdivision twelve of
this section, every motion or resolution of a board of appeals shall require
for its adoption the affirmative vote of a majority of all the members of the
board of appeals as fully constituted regardless of vacancies or absences.
Where an action is the subject of a referral to the county planning agency or
regional planning council the voting provisions of section two hundred thirty-
nine-m of the general municipal law shall apply.

Default denial of appeal. In exercising its appellate jurisdiction only, if an
affirmative vote of a majority of all members of the board is not attained on
a motion or resolution to grant a variance or reverse any order, requirement,
decision or determination of the enforcement official within the time allowed
by subdivision eight of this section, the appeal is denied. The board may
amend the failed motion or resolution and vote on the amended motion or
resolution within the time allowed without being subject to the rehearing
process as set forth in subdivision twelve of this section.
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§ 267-b. Permitted action by board of appeals.

1.

Orders, requirements, decisions, interpretations, determinations. The board of
appeals may reverse or affirm, wholly or partly, or may modify the order,
requirement, decision, interpretation or determination appealed from and shall
make such order, requirement, decision, interpretation or determination as in
its opinion ought to have been made in the matter by the administrative official
charged with the enforcement of such ordinance or local law and to that end
shall have all the powers of the administrative official from whose order,
requirement, decision, interpretation or determination the appeal is taken.

Use variances.

(@) The board of appeals, on appeal from the decision or determination of the
administrative official charged with the enforcement of such ordinance or
local law, shall have the power to grant use variances, as defined herein.

(b) No such use variance shall be granted by a board of appeals without a
showing by the applicant that applicable zoning regulations and
restrictions have caused unnecessary hardship. In order to prove such
unnecessary hardship the applicant shall demonstrate to the board of
appeals that for each and every permitted use under the zoning
regulations for the particular district where the property is located,

(1) the applicant cannot realize a reasonable return, provided that lack
of return is substantial as demonstrated by competent financial
evidence;

(2) that the alleged hardship relating to the property in question is
unique, and does not apply to a substantial portion of the district or
neighborhood;

(3) thatthe requested use variance, if granted, will not alter the essential
character of the neighborhood; and

(4) that the alleged hardship has not been self-created.

(c) The board of appeals, in the granting of use variances, shall grant the
minimum variance that it shall deem necessary and adequate to address
the unnecessary hardship proven by the applicant, and at the same time
preserve and protect the character of the neighborhood and the health,
safety and welfare of the community.

Area variances.

(@) The zoning board of appeals shall have the power, upon an appeal from
a decision or determination of the administrative official charged with the
enforcement of such ordinance or local law, to grant area variances as
defined herein.

(b) In making its determination, the zoning board of appeals shall take into
consideration the benefit to the applicant if the variance is granted, as
weighed against the detriment to the health, safety and welfare of the
neighborhood or community by such grant. In making such determination
the board shall also consider:

(1) whether an undesirable change will be produced in the character of
the neighborhood or a detriment to nearby properties will be created
by the granting of the area variance;

(2) whether the benefit sought by the applicant can be achieved by
some method, feasible for the applicantto pursue, other than an area
variance;

(3) whether the requested area variance is substantial;
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(4) whether the proposed variance will have an adverse effect or impact
on the physical or environmental conditions in the neighborhood or
district; and

(5) whether the alleged difficulty was self- created, which consideration
shall be relevant to the decision of the board of appeals, but shall not
necessarily preclude the granting of the area variance.

(c) The board of appeals, in the granting of area variances, shall grant the
minimum variance that it shall deem necessary and adequate and at the
same time preserve and protect the character of the neighborhood and
the health, safety and welfare of the community.

Imposition of conditions. The board of appeals shall, in the granting of both use
variances and area variances, have the authority to impose such reasonable
conditions and restrictions as are directly related to and incidental to the
proposed use of the property. Such conditions shall be consistent with the
spirit and intent of the zoning ordinance or local law, and shall be imposed for
the purpose of minimizing any adverse impact such variance may have on the
neighborhood or community.

Note: For an explanation of the rules and standards under which appeals may be
taken to the ZBA,see DOS technical series publication “Guidelines for Applicants
to the Zoning Board of Appeals".

§ 267-c. Article seventy-eight proceeding.

1.

Application to supreme court by aggrieved persons. Any person or persons,
jointly or severally aggrieved by any decision of the board of appeals or any
officer, department, board or bureau of the town, may apply to the supreme
court for review by a proceeding under article seventy-eight of the civil practice
law and rules. Such proceeding shall be instituted within thirty days after the
filing of a decision of the board in the office of the town clerk.

Costs of appeal. Costs shall not be allowed against the board of appeals
unless it shall appear to the court that it acted with gross negligence or in bad
faith or with malice in making the decision appealed from.

Preference of appeal to court. All issues in any proceeding under this section
shall have preference over all other civil actions and proceedings.

Power of court. If upon the hearing at the supreme court, it shall appear to the
court that testimony is necessary for the proper disposition of the matter, it may
take evidence or appoint a referee to take such evidence as it may direct and
report the same to the court with his or her findings of fact and conclusions of
law, which shall constitute a part of the proceedings upon which the
determination of the court shall be made. The court may reverse or affirm,
wholly or partly, or may modify the decision brought up for review determining
all questions which may be presented for determination.

§ 268. Enforcement and remedies.

1.

The town board may provide by local law or ordinance for the enforcement of
this article and of any local law, ordinance or regulation made thereunder. A
violation of this article or of such local law, ordinance or regulation is hereby
declared to be an offense, punishable by a fine not exceeding three hundred
fifty dollars or imprisonment for a period not to exceed six months, or both for
conviction of a first offense; for conviction of a second offense both of which
were committed within a period of five years, punishable by a fine not less than
three hundred fifty dollars nor more than seven hundred dollars or
imprisonment for a period not to exceed six months, or both; and, upon
conviction for a third or subsequent offense all of which were committed within
a period of five years, punishable by a fine not less than seven hundred dollars
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nor more than one thousand dollars or imprisonment for a period not to exceed
six months, or both. However, for the purpose of conferring jurisdiction upon
courts and judicial officers generally, violations of this article or of such local
law, ordinance or regulation shall be deemed misdemeanors and for such
purpose only all provisions of law relating to misdemeanors shall apply to such
violations. Each week's continued violation shall constitute a separate
additional violation.

2. In case any building or structure is erected, constructed, reconstructed,
altered, converted or maintained, or any building, structure or land is used, or
any land is divided into lots, blocks, or sites in violation of this article or of any
local law, ordinance or other regulation made under authority conferred
thereby, the proper local authorities of the town, in addition to other remedies,
may institute any appropriate action or proceedings to prevent such unlawful
erection, construction, reconstruction, alteration, conversion, maintenance, use
or division of land, to restrain, correct or abate such violation, to prevent the
occupancy of said building, structure, or land or to prevent any illegal act,
conduct, business or use in or about such premises; and upon the failure or
refusal of the proper local officer, board or body of the town to institute any
such appropriate action or proceeding for a period of ten days after written
request by a resident taxpayer of the town so to proceed, any three taxpayers
of the town residing in the district wherein such violation exists, who are jointly
or severally aggrieved by such violation, may institute such appropriate action
or proceeding in like manner as such local officer, board or body of the town
is authorized to do.

§ 269. Conflict with other laws.

Wherever the regulations made under authority of this article require a greater width
or size of yards or courts, or require a lower height of building or less number of
stories, or require a greater percentage of lot to be left unoccupied, or impose other
higher standards than are required in any other statute or local law, ordinance or
regulation, the provisions of the regulations made under authority of this article shall
govern. Whenever the provisions of any other statute or local law, ordinance or
regulation require a greater width or size of yards or courts, or require a lower
height of building or a less number of stories, or require a greater percentage of lot
to be left unoccupied, or impose other higher standards, than are required by the
regulations made under authority of this article, the provisions of such statute, or
local law, ordinance or regulation shall govern.

In towns where the town boards have already adopted a zoning ordinance or local
law, pursuant to the provisions of chapter three hundred twenty-two of the laws of
nineteen hundred twenty-two, or chapter seven hundred fourteen or chapter seven
hundred fifteen of the laws of nineteen hundred twenty-six, such boards shall not
be required to adopt a new ordinance or local law and all actions taken and
proceedings had by such town boards and boards of appeal under the provisions
of said chapter, are hereby ratified and confirmed.

All necessary expenses incurred by any such board in connection with the adoption
and enforcement of the zoning ordinance or local law shall be a town charge.

§ 270. Official map, establishment.

The town board may establish an official map of that part of the town outside the
limits of any incorporated city or village showing the streets, highways and parks
theretofore laid out, adopted and established by law and drainage systems may
also be shown on such map. Such map shall be final and conclusive with respect
to the location and width of streets and highways, drainage systems and the
location of parks shown thereon. Such official map is hereby declared to be
established to conserve and protect the public health, safety and general welfare.
The clerk of every town which has established such an official map shall
immediately file a certificate of that fact with the clerk or registrar of the county in
which said town is located.
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§ 271. Planning board, creation, appointment.

1.

Authorization. The town board of each town is hereby authorized by local law
or ordinance, to create a planning board consisting of five or seven members
and shall, by resolution, appoint the members of such board and designate the
chairperson thereof. In the absence of a chairperson the planning board may
designate a member to serve as chairperson. The town board may, as part of
the local law or ordinance creating said planning board, provide for the
compensation of planning board members.

Appropriation for planning board. The town board is hereby authorized and
empowered to make such appropriation as it may see fit for planning board
expenses. In a town containing one or more villages, or parts thereof, such
charges and expenses less fees, if any collected, shall be a charge upon the
taxable property of that part of the town outside of said villages and shall be
assessed, levied and collected therefrom in the same manner as other town
charges. The planning board shall have the power and authority to employ
experts, clerks and a secretary and to pay for their services, and to provide for
such other expenses as may be necessary and proper, not exceeding in all the
appropriation that may be made therefor by the town board for such planning
board.

Town board members ineligible. No person who is a member of the town board
shall be eligible for membership on such planning board.

Terms of members first appointed. The terms of members of the board shall
be for terms so fixed that the term of one member shall expire at the end of the
calendar year in which such members were initially appointed. The terms of the
remaining members shall be so fixed that one term shall expire at the end of
each calendar year thereafter. At the expiration of the term of each member
first appointed, his or her successor shall be appointed for a term which shall
be equal in years to the number of members of the board.

Terms of members now in office. Members now holding office for terms which
do not expire at the end of a calendar year shall, upon the expiration of their
term, hold office until the end of the calendar year and their successors shall
then be appointed for terms which shall be equal in years to the number of
members of the board.

Increasing membership. Any town board may, by local law or ordinance,
increase a five member planning board to seven members. Additional
members shall be first appointed for single terms as provided by resolution of
the town board in order that the terms of members shall expire in each of
seven successive years and their successors shall thereafter be appointed for
full terms of seven years. No such additional member shall take part in the
consideration of any matter for which an application was on file with the
planning board at the time of his or her appointment.

Decreasing membership. A town board which has seven members on the
planning board may by local law or ordinance, decrease the membership to
five, to take effect upon the next two expirations of terms. However, no
incumbent shall be removed from office except upon the expiration of his or her
term, except as hereinafter provided.

7-a. Training and attendance requirements.

(a) Each member of the planning board shall complete, at a minimum, four
hours of training each year designed to enable such members to more
effectively carry out their duties. Training received by a memberin excess
of four hours in any one year may be carried over by the member into
succeeding years in order to meet the requirements of this subdivision.
Such training shall be approved by the town board and may include, but
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10.

11.
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14.

not be limited to, training provided by a municipality, regional or county
planning office or commission, county planning federation, state agency,
statewide municipal association, college or other similar entity. Training
may be provided in a variety of formats, including but not limited to,
electronic media, video, distance learning and traditional classroom
training.

(b) To be eligible for reappointment to such board, such member shall have
completed the training promoted by the town pursuant to this subdivision.

(c) The training required by this subdivision may be waived or modified by
resolution of the town board when, in the judgment of the town board, it
is in the best interest of the town to do so.

(d) No decision of a planning board shall be voided or declared invalid
because of a failure to comply with this subdivision.

Vacancy in office. If a vacancy shall occur otherwise than by expiration of term,
the town board shall appoint the new member for the unexpired term.

Removal of members. The town board shall have the power to remove, after
public hearing, any member of the planning board for cause. Any planning
board member may be removed for non-compliance with minimum
requirements relating to meeting attendance and training as established by the
town board by local law or ordinance.

Chairperson duties. All meetings of the planning board shall be held at the call
of the chairperson and at such other times as such board may determine. Such
chairperson, or in his or her absence, the acting chairperson, may administer
oaths and compel the attendance of witnesses.

Appointment of agricultural member. Notwithstanding any provision of this
chapter or of any general, special or local law or ordinance, a town board may,
if an agricultural district created pursuant to section three hundred three of
article twenty-five-AA of the agriculture and markets law exists wholly or partly
within the boundaries of such town, include on the planning board one or more
members each of whom derives ten thousand dollars or more annual gross
income from agricultural pursuits in said town. As used in this subdivision, the
term "agricultural pursuits" means the production of crops, livestock and
livestock products, aquacultural products, and woodland products as defined
in section three hundred one of the agriculture and markets law.

Service on other planning boards. No person shall be disqualified from serving
as a member of the town planning board by reason of serving as a member of
a village or county planning board.

Rules and regulations. The planning board may recommend to the town board
regulations relating to any subject matter over which the planning board has
jurisdiction under this article or any other statute, or under any local law or
ordinance of the town. Adoption of any such recommendations by the town
board shall be by local law or ordinance.

Report on referred matters; general reports.

a. The town board may by resolution provide for the reference of any matter
or class of matters, other than those referred to in subdivision thirteen of
this section, to the planning board before final action is taken thereon by
the town board or other office or officer of said town having final authority
over said matter. The town board may further stipulate that final action
thereon shall not be taken until the planning board has submitted its
report thereon, or has had a reasonable time, to be fixed by the town
board in said resolution, to submit the report.

b. The planning board may review and make recommendations on a

proposed town comprehensive plan or amendment thereto. In addition,
the planning board shall have full power and authority to make
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investigations, maps, reports and recommendations in connection
therewith relating to the planning and development of the town as it
seems desirable, providing the total expenditures of said board shall not
exceed the appropriation provided therefor.

15. Alternate members.

16.

a. Atown board may, by local law or ordinance, or as part of the local law or
ordinance creating the planning board, establish alternate planning board
member positions for purposes of substituting for a member in the event
such member is unable to participate because of a conflict of interest.
Alternate members of the planning board shall be appointed by resolution
of the town board, for terms established by the town board.

b. The chairperson of the planning board may designate an alternate
member to substitute for a member when such member is unable to
participate because of a conflict of interest on an application or matter
before the board. When so designated, the alternate member shall
possess all the powers and responsibilities of such member of the board.
Such designation shall be entered into the minutes of the initial planning
board meeting at which the substitution is made.

c. All provisions of this section relating to planning board member training
and continuing education, attendance, conflict of interest, compensation,
eligibility, vacancy in office, removal, and service on other boards, shall
also apply to alternate members.

Voting requirements. Every motion or resolution of a planning board
shall require for its adoption the affirmative vote of a majority of all the
members of the planning board. Where an action is the subject of a
referral to the county planning agency or regional planning council the
voting provisions of sections two hundred thirty-nine-m and two
hundred thirty-nine-n of the general municipal law shall apply.

§ 272-a. Town comprehensive plan.

1.

Legislative findings and intent. The legislature hereby finds and determines
that:

(a) Significant decisions and actions affecting the immediate and long-range
protection, enhancement, growth and development of the state and its
communities are made by local governments.

(b) Among the most important powers and duties granted by the legislature
to atown government is the authority and responsibility to undertake town
comprehensive planning and to regulate land use for the purpose of
protecting the public health, safety and general welfare of its citizens.

(c) The development and enactment by the town government of a town
comprehensive plan which can be readily identified, and is available for
use by the public, is in the best interest of the people of each town.

(d) The great diversity of resources and conditions that exist within and
among the towns of the state compels the consideration of such diversity
in the development of each town comprehensive plan.

e e participation of citizens in an open, responsible and flexible planning

(e) Th ticipati f citi i ibl d flexible planni
process is essential to the designing of the optimum town comprehensive
plan.

(f) The town comprehensive plan is a means to promote the health, safety
and general welfare of the people of the town and to give due
consideration to the needs of the people of the region of which the town
is a part.
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(9

(h)

The comprehensive plan fosters cooperation among governmental
agencies planning and implementing capital projects and municipalities
that may be directly affected thereby.

It is the intent of the legislature to encourage, but not to require, the
preparation and adoption of a comprehensive plan pursuant to this
section. Nothing herein shall be deemed to affect the status or validity of
existing master plans, comprehensive plans, or land use plans.

Definitions. As used in this section, the term:

(a)

(b)

(c)

"town comprehensive plan" means the materials, written and/or graphic,
including but not limited to maps, charts, studies, resolutions, reports and
other descriptive material that identify the goals, objectives, principles,
guidelines, policies, standards, devices and instruments for the immediate
and long-range protection, enhancement, growth and development of the
town located outside the limits of any incorporated village or city.

"land use regulation" means an ordinance or local law enacted by the
town for the regulation of any aspect of land use and community resource
protection and includes any zoning, subdivision, special use permit or site
plan regulation or any other regulation which prescribes the appropriate
use of property or the scale, location and intensity of development.

"special board" means a board consisting of one or more members of the
planning board and such other members as are appointed by the town
board to prepare a proposed comprehensive plan and/or an amendment
thereto.

Content of a town comprehensive plan. The town comprehensive plan may
include the following topics at the level of detail adapted to the special
requirements of the town:

(a)

(b)

(c)
(d)

(e)

()
(9

(h)

(i)

(k)

V)

General statements of goals, objectives, principles, policies, and
standards upon which proposals for the immediate and long-range
enhancement, growth and development of the town are based.

Consideration of regional needs and the official plans of other government
units and agencies within the region.

The existing and proposed location and intensity of land uses.

Consideration of agricultural uses, historic and cultural resources, coastal
and natural resources and sensitive environmental areas.

Consideration of population, demographic and socio-economic trends and
future projections.

The location and types of transportation facilities.

Existing and proposed general location of public and private utilities and
infrastructure.

Existing housing resources and future housing needs, including affordable
housing.

The present and future general location of educational and cultural
facilities, historic sites, health facilities and facilities for emergency
services.

Existing and proposed recreation facilities and parkland.

The present and potential future general location of commercial and
industrial facilities.

Specific policies and strategies for improving the local economy in

64



TOWN LAW

Town board to determine who
prepares plan

Referrals

Required referral to county planning
board

Hearings - one or more during
preparation, one or more prior to
adoption

Town board must hold a hearing
within 90 days on a proposed plan
submitted to them by the planning
board or special board assigned to
prepare the comprehensive plan

Provide notice of hearing 10 days in
advance
Copies available for public review

Adoption of plan by resolution

Subject to SEQRA review

coordination with other plan topics.

(m) Proposed measures, programs, devices, and instruments to implement
the goals and objectives of the various topics within the comprehensive
plan.

(n) All or part of the plan of another public agency.

(o) Any and all other items which are consistent with the orderly growth and
development of the town.

Preparation. The town board, or by resolution of such town board, the planning
board or a special board, may prepare a proposed town comprehensive plan
and amendments thereto. In the event the planning board or special board is
directed to prepare a proposed comprehensive plan or amendment thereto,
such board shall, by resolution, recommend such proposed plan or
amendment to the town board.

Referrals.

(a) Anyproposed comprehensive plan oramendment thereto thatis prepared
by the town board or a special board may be referred to the town planning
board for review and recommendation before action by the town board.

(b) Thetownboard shall, prior to adoption, refer the proposed comprehensive
plan or any amendment thereto to the county planning board or agency
or regional planning council for review and recommendation as required
by section two hundred thirty-nine-m of the general municipal law. In the
event the proposed plan or amendment thereto is prepared by the town
planning board or a special board, such board may request comment on
such proposed plan or amendment from the county planning board or
agency or regional planning council.

Public hearings; notice.

(@) In the event the town board prepares a proposed town comprehensive
plan or amendment thereto, the town board shall hold one or more public
hearings and such other meetings as it deems necessary to assure full
opportunity for citizen participation in the preparation of such proposed
plan or amendment, and in addition, the town board shall hold one or
more public hearings prior to adoption of such proposed plan or
amendment.

(b) In the event the town board has directed the planning board or a special
board to prepare a proposed comprehensive plan or amendment thereto,
the board preparing the plan shall hold one or more public hearings and
such other meetings as it deems necessary to assure full opportunity for
citizen participation in the preparation of such proposed plan or
amendment. The town board shall, within ninety days of receiving the
planning board or special board's recommendations on such proposed
plan or amendment, and prior to adoption of such proposed plan or
amendment, hold a public hearing on such proposed plan oramendment.

(c) Notice of a public hearing shall be published in a newspaper of general
circulation in the town at least ten calendar days in advance of the
hearing. The proposed comprehensive plan or amendment thereto shall
be made available for public review during said period at the office of the
town clerk and may be made available at any other place, including a
public library.

Adoption. The town board may adopt by resolution a town comprehensive plan
or any amendment thereto.

Environmental review. A town comprehensive plan, and any amendment

thereto, is subject to the provisions of the state environmental quality review
act under article eight of the environmental conservation law and its
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implementing regulations. A town comprehensive plan may be designed to
also serve as, or be accompanied by, a generic environmental impact
statement pursuant to the state environmental quality review act statute and
regulations. No further compliance with such law is required for subsequent
site specific actions that are in conformance with the conditions and thresholds
established for such actions in the generic environmental impact statement
and its findings.

9. Agricultural review and coordination. A town comprehensive plan and any
amendments thereto, for a town containing all or part of an agricultural district
orlands receiving agricultural assessments within its jurisdiction, shall continue
to be subject to the provisions of article twenty-five-AA of the agriculture and
markets law relating to the enactment and administration of local laws,
ordinances, rules or regulations. A newly adopted or amended town
comprehensive plan shall take into consideration applicable county,
agricultural and farmland protection plans as created under article twenty-
five-AAA of the agriculture and markets law.

10. Periodic review. The town board shall provide, as a component of such
proposed comprehensive plan, the maximum intervals at which the adopted
plan shall be reviewed.

11. Effect of adoption of the town comprehensive plan.

(@) All town land use regulations must be in accordance with a
comprehensive plan adopted pursuant to this section.

(b) All plans for capital projects of another governmental agency on land
included in the town comprehensive plan adopted pursuant to this section
shall take such plan into consideration.

12. Filing oftown comprehensive plan. The adopted town comprehensive plan and
any amendments thereto shall be filed in the office of the town clerk and a
copy thereof shall be filed in the office of the county planning agency.

§ 273. Official map, changes.

Such town board is authorized and empowered, whenever and as often as it may
deem it for the public interest, to change or add to the official map of the town so
as to lay out new streets, highways, drainage systems or parks, or to widen or close
existing streets, highways, drainage systems or parks within that part of the town
outside the limits of any incorporated city or village. At least ten days' notice of a
public hearing on any proposed action with reference to any such change in the
official map shall be published in a newspaper of general circulation in such town.
Before making any such addition or change, the town board shall refer the matter
to the planning board for report thereon, but if the planning board shall not make its
report within thirty days of such reference, it shall forfeit the right further to suspend
action. Such additions and changes, when adopted, shall become a part of the
official map of the town, and shall be deemed to be final and conclusive with
respect to the location of the streets, highways, drainage systems and parks shown
thereon. The layout, widening or closing, or the approval of the layout, widening or
closing, of streets, highways, drainage systems or parks, by the town board, or the
town superintendent of highways, under provisions of law other than those
contained in this article, shall be deemed to be an addition or change of the official
map, and shall be subject to all the provisions of this article with regard to such
additions or changes.

§ 274-a. Site plan review.

1. Definition of site plan. As used in this section the term "site plan" shall mean
a rendering, drawing, or sketch prepared to specifications and containing
necessary elements, as set forth in the applicable zoning ordinance or local
law, which shows the arrangement, layout and design of the proposed use of
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a single parcel of land as shown on said plan. Plats showing lots, blocks or
sites which are subject to review pursuant to authority provided for the review
of subdivisions under section two hundred seventy-six of this article shall
continue to be subject to such review and shall not be subject to review as site
plans under this section.

Approval of site plans.

The town board may, as part of a zoning ordinance or local law adopted
pursuant to this article or other enabling law, authorize the planning board or
such other administrative body that it shall so designate, to review and
approve, approve with modifications or disapprove site plans prepared to
specifications set forth in the ordinance or local law and/or in regulations of
such authorized board. Site plans shall show the arrangement, layout and
design of the proposed use of the land on said plan. The ordinance or local law
shall specify the land uses that require site plan approval and the elements to
be included on plans submitted for approval. The required site plan elements
which are included in the zoning ordinance or local law may include, where
appropriate, those related to parking, means of access, screening, signs,
landscaping, architectural features, location and dimensions of buildings,
adjacent land uses and physical features meant to protect adjacent land uses
as well as any additional elements specified by the town board in such zoning
ordinance or local law.

When an authorization to approve site plans is granted by the town board
pursuant to this section, the terms thereof may condition the issuance of a
building permit upon such approval.

Application for area variance. Notwithstanding any provision of law to the
contrary, where a proposed site plan contains one or more features which do
not comply with the zoning regulations, application may be made to the zoning
board of appeals for an area variance pursuant to section two hundred
sixty-seven-b of this article, without the necessity of a decision or determination
of an administrative official charged with the enforcement of the zoning
regulations.

Conditions attached to the approval of site plans. The authorized board shall
have the authority to impose such reasonable conditions and restrictions as
are directly related to and incidental to a proposed site plan. Upon its approval
of said site plan, any such conditions must be met in connection with the
issuance of permits by applicable enforcement agents or officers of the town.

Waiver of requirements. The town board may further empower the authorized
board to, when reasonable, waive any requirements for the approval, approval
with modifications or disapproval of site plans submitted for approval. Any such
waiver, which shall be subject to appropriate conditions set forth in the
ordinance or local law adopted pursuant to this section, may be exercised in
the event any such requirements are found not to be requisite in the interest
of the public health, safety or general welfare or inappropriate to a particular
site plan.

Reservation of parkland on site plans containing residential units.

(a) Before such authorized board may approve a site plan containing
residential units, such site plan shall also show, when required by such
board, a park or parks suitably located for playground or other
recreational purposes.

(b) Land for park, playground or other recreational purposes may not be
required until the authorized board has made a finding that a proper case
exists for requiring that a park or parks be suitably located for playgrounds
or other recreational purposes within the town. Such findings shall include
an evaluation of the present and anticipated future needs for park and
recreational facilities in the town based on projected population growth to
which the particular site plan will contribute.
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(c) Inthe event the authorized board makes a finding pursuant to paragraph
(b) of this subdivision that the proposed site plan presents a proper case
for requiring a park or parks suitably located for playgrounds or other
recreational purposes, but that a suitable park or parks of adequate size
to meet the requirement cannot be properly located on such site plan, the
authorized board may require a sum of money in lieu thereof to be
established by the town board. In making such determination of
suitability, the board shall assess the size and suitability of lands shown
on the site plan which could be possible locations for park or recreational
facilities, as well as practical factors including whether there is a need for
additional facilities in the immediate neighborhood. Any monies required
by the authorized board in lieu of land for park, playground or other
recreational purposes, pursuant to the provisions of this section, shall be
deposited into a trust fund to be used by the town exclusively for park,
playground or other recreational purposes, including the acquisition of
property.

(d) Notwithstanding the foregoing provisions of this subdivision, if the land
included in a site plan under review is a portion of a subdivision plat which
has been reviewed and approved pursuant to section two hundred
seventy-six of this article, the authorized board shall credit the applicant
for any land set aside or money donated in lieu thereof under such
subdivision plat approval. In the event of resubdivision of such plat,
nothing shall preclude the additional reservation of parkland or money
donated in lieu thereof.

Performance bond or other security. As an alternative to the installation of
required infrastructure and improvements, prior to approval by the authorized
board, a performance bond or other security sufficient to cover the full cost of
the same, as estimated by the authorized board or a town department
designated by the authorized board to make such estimate, where such
departmental estimate is deemed acceptable by the authorized board, shall be
furnished to the town by the owner. Such security shall be provided to the
town pursuant to the provisions of subdivision nine of section two hundred
seventy-seven of this article.

Public hearing and decision on site plans. In the event a public hearing is
required by ordinance or local law adopted by the town board, the authorized
board shall conduct a public hearing within sixty-two days from the day an
application is received on any matter referred to it under this section. The
authorized board shall mail notice of said hearing to the applicant at least ten
days before said hearing and shall give public notice of said hearing in a
newspaper of general circulation in the town at least five days prior to the date
thereof and shall make a decision on the application within sixty-two days after
such hearing, or after the day the application is received if no hearing has been
held. The time within which the authorized board must render its decision may
be extended by mutual consent of the applicant and such board. The decision
of the authorized board shall be filed in the office of the town clerk within five
business days after such decision is rendered, and a copy thereof mailed to
the applicant. Nothing herein shall preclude the holding of a public hearing on
any matter on which a public hearing is not so required.

Notice to county planning board or agency or regional planning council. At
least ten days before such hearing, the authorized board shall mail notices
thereof to the county planning board or planning agency or regional planning
council, as required by section two hundred thirty-nine-m of the general
municipal law, which notice shall be accompanied by a full statement of such
proposed action, as defined in subdivision one of section two hundred
thirty-nine-m of the general municipal law. In the event a public hearing is not
required, such proposed action shall be referred before final action is taken
thereon.

Compliance with state environmental quality review act. The authorized board
shall comply with the provisions of the state environmental quality review act
under article eight of the environmental conservation law and its implementing
regulations.
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Court review. Any person aggrieved by a decision of the authorized board or
any officer, department, board or bureau of the town may apply to the supreme
court for review by a proceeding under article seventy-eight of the civil practice
law and rules. Such proceedings shall be instituted within thirty days after the
filing of a decision by such board in the office of the town clerk. The court may
take evidence or appoint a referee to take such evidence as it may direct, and
report the same, with findings of fact and conclusions of law, if it shall appear
that testimony is necessary for the proper disposition of the matter. The court
shall itself dispose of the matter on the merits, determining all questions which
may be presented for determination.

Costs. Costs shall not be allowed against the authorized board unless it shall
appear to the court that it acted with gross negligence, in bad faith, or with
malice in making the decision appealed from.

Preference. All issues addressed by the court in any proceeding under this
section shall have preference over all civil actions and proceedings.

Note: See Department of State Legal Memorandum LU15, “Can Local Boards
Regulate the Hours of Operation of a Business?”

Note: General Municipal Law §239-nn requires that notice be sent to the clerk of the
adjacent municipality prior to holding a hearing on a site plan or special use permit
for property which is within 500 feet of the municipal line. Notice must be given at
least 10 days prior to the hearing.

§ 274-b. Approval of special use permits.

1.

Definition of special use permit. As used in this section the term "special use
permit" shall mean an authorization of a particular land use which is permitted
in a zoning ordinance or local law, subject to requirements imposed by such
zoning ordinance or local law to assure that the proposed use is in harmony
with such zoning ordinance or local law and will not adversely affect the
neighborhood if such requirements are met.

Approval of special use permits. The town board may, as part 