GENERAL BUSINESS LAW § 453; UNIFORM COMMERCIAL CODE, ART. 2,
§2-102; L. 1993, CH. 529; L. 1954, CH. 359.

Whenthereisapre-need agreement for the sale of funera and buria merchandise,
such as concrete grave liners, section 453 of the Genera Business Law prohibits
condructive delivery of the merchandise upon transfer of consderationto thesdler. Under
section 453, the payment continues to belong to the consumer and must be held in trust
and be repaid with interest on demand of the consumer any time prior to actud delivery
of the merchandise upon or after the death of the person for whom it has been purchased.

June 8, 2001
Hon. Danid E. Shapiro Forma Opinion
Chairman, State Cemetery Board No. 2001-FI

Department of State
Albany, NY 12231-0001

Dear Chairman Shapiro:

Y ouhaverequested our opinion astotheobligationsof publiccemetery corporations
with respect to persons who purchase funerd or buria merchandise before it is needed,
i.e., before the death of the person for whom it is purchased ("pre-need purchasers’).
Specificaly, you have cdled our atention to Generad BusinessLaw 8 453, which governs
asdler'streatment of paymentsby apurchaser of funera or buria merchandise, when such
merchandise "is not to be delivered . . . until the occurrence of the death of the person for
whosefunerd or burid" themerchandiseisto befurnished. Under thisstatute, such payments
must be held by the sdller of the merchandisein atrust account for the purchaser, repayable
upon demand of the purchaser until delivery of the merchandise.

Y ou note that at least one public cemetery corporation has adopted the practice
of immediatdy acquiring, and then storing, concrete grave liners for pre-need purchasers
rather than placing the payments for these grave liners in a trust account, as the satute
requires, until the merchandise is needed. The cemetery corporation, you advise, isof the
view that because such a purchaser receives title to an identifiable item of merchandise,
delivery is complete and section 453 by its literal terms does not apply to the transaction,
eventhoughthemerchandiseremainsinthecemetery corporation'spossess onand thedegth
of the person for whom the merchandise has been purchased has not yet occurred. Y ou
accordingly ask whether this practice is consstent with the statute — i.e., whether, when



apubliccemetery corporationrecevespre-need payment for funera or burial merchandise,
it may immediately acquire and store the merchandise for the purchaser and treat the
merchandise as ddivered, rather than placing the money in trust until such time as the
merchandise is needed upon the degth of the designated beneficiary.

We conclude that a cemetery corporatiion may not circumvent the trust and
repayment-on-demand requirements of section 453 by such early "congructive ddivery”
of the merchandise. When there is a pre-need agreement for the sle of funerd and buria
merchandise, such as concrete grave liners, section 453 of the Generd Business Law
prohibitscongtructivedeivery of themerchandiseupontransfer of condderationtothesdler.
Under section 453, the payment continues to belong to the consumer and must beheldin
trust and be repaid with interest on demand of the consumer at any time prior to actua
ddivery of the merchandise upon or after the death of the person for whom it has been
purchased.

Generd Business Law 8 453 provides in rlevant part:

1. (& Any and dl moneys paid to afunerd firm, funerd director,
undertaker, cemetery, or any other person, firm or corporation,
under or in connection with an agreement for the sde of
merchandise to be used in connection with afunera or burid, or
for the furnishing of persond services of a funerd director or
undertaker, wherein the merchandise is not to be ddlivered or the
persona services are not to be rendered until the occurrence of
the deasth of the person for whose funeral or burid such
merchandise or services are to be furnished shal continue to be
the money of the person making such payment and shdl be held
in trust for such person by the funerd firm, funera director,
undertaker, cemetery or any other person, firm or corporation to
whom such payment is made and shdl, within ten business days
of receipt, be depogited in an interest bearing account . . . .

2. Theamount of any and dl moneys paid under or in connection
with such an agreement, together with interest, if any, accrued
thereonwhile on deposit asso required shdl berepaid on demand
at any time prior to the delivery of the merchandise and/or the
rendering of the persona services.



Thus, thestatute coversal funeral-rel ated or buria-related merchandisethat is" not
to beddivered. . . until the occurrence of the death of the person for whose funerd such
merchandise"istobefurnished.* All money paidtothesdler for suchmerchandiseisdeemed
to bethemoney of the purchaser and must beheld in aninterest-bearing trust account. Such
fundsmust berepa d on demand by thepurchaser prior todelivery of themerchandiseand/or
rendering of the services. The partiesmay not waive the requirements of this provison.See
Genera BusinessLaw §453(4) ("any such agreement whereby a person who paysmoney
under or in connection therewith waives any provison of this section shdl be void").

Theplainlanguageof thestatuteindicatesthat itsrequirementspertainonly tomoney
pad for merchandise that is not to be delivered until death, and not to money paid for
merchandisethat isdelivered before degth. The cemetery corporation you mention in your
inquiry accordingly takestheview that section 453 doesnot apply to paymentsfor identifiable
merchandise to which title passes but that remainsin the seller's possession until the desth
of the person for whom it has been purchased. Inthe corporation'sview, "ddivery” of such
merchandise is complete a the time title passes. The cemetery corporation’'s position
apparently dependsontreating "congructive ddivery™ of themerchandise astheequivaent
of actua ddlivery to the purchaser. However, because "congructive ddivery” of funerd or
buria merchandisethat will not beactualy delivered or used prior to deathisnot recognized
under the statute and would contravene the statute's purpose of protecting consumers, we
conclude that the cemetery corporation may not avoid the requirements of section 453 by
treating such transactions as congructive ddiveries.

Theterm "ddiver”, asit is commonly used, meansto "yied possession or control
of," "to hand over," or to "surrender.” Webster's New International Dictionary (1981) .
"Condructive ddivery,” on the other hand, is the "recognition of the act of intending that
title to property betransferred to someone, even though the actud, physica ddivery of the
property is not made." Black's Law Dictionary 313 (6th ed. 1990). Congtructive delivery
will take place "when the conduct of the partiesis such asto beinconsistent with any other
supposition than that there has been a change in the nature of the holding.” Integrity Ins.
Co. v. Marine Midland Bank-Western, 90 Misc. 2d 868, 870 (Sup. Ct., Monroe County
1977).

In certain circumstances, such as the sale of goods governed by article 2 of the
Uniform Commerciad Code, congructive delivery may subgtitute for actud ddivery. See
Integritylns. Co., 90Misc. 2d at 870-871. However, article2 of theUniform Commercia

L Section 453 does not apply to the sale of lots or graves by a cemetery. See General Business Law § 453(9).



Codedoesnot "impair or reped any statuteregulating salestoconsumers.” U.C.C. §2-102.
Thus, unless atheory of congructive ddivery of funera-related merchandise in advance
of deathiscongstent with General BusinessLaw 8453, the sdleand storage of graveliners
by the cemetery corporation prior to "the desth of the person for whose funera or burid
[they] are to be furnished” is subject to the trust-account and repayment on-demand
provisions of that section.

Webdievethat pre-need" congructiveddivery” of merchandiseotherwisecovered
by Generd BusinessLaw 8453isincond stent with and thusnot contemplated by the statute
as an dternative to actud delivery of the same merchandise at or after the time of degth.
Like any other statute, Generd Business Law 8§ 453 is to beinterpreted to implement the
will of the Legidature.SeeBryant v. New York City Healthand Hosps. Corp.,93N.Y.2d
592, 602 (1999). Indeed the touchstone of statutory interpretationin this Stateistheintent
of the Legidature. Riley v. County of Broome, 95 N.Y.2d 455, 463 (2000). Such an
interpretation consders the " spirit and purpose of the Satute and the objectives sought to
be accomplished by the L egidature.” Matter of Hernandezv. Barrios-Paoli, 93 N.Y.2d
781, 786 (1999).

Recognizing the practice of pre-need congructive ddivery of agrave liner would
contravene the purpose of section 453. The tatuteispart of an enactment called the"New
Y ork StatePreneed Funeral Consumer Protection Act.” L. 1993, ch. 529, § 1. Thestatute's
purpose is clear on its face: to protect consumers making "pre-need” purchases of
merchandise or services relating to a burid or funerd between the time of purchase and
the time of death, when the merchandise or services are actualy needed. Such protections
cons s of the requirement that the seller of the merchandise keep moneys paid in trust for
the purchase in an interest-bearing account and that such money remain fully refundable
to the purchaser upon demand prior to the need for the merchandise. The protections of
section 453 are triggered precisdy by the fact that the transactions it governs entail a
sgnificant gap between whenthe covered merchandiseispaid for andwhenitis"ddivered,”
with physical delivery occurring only upon "the occurrence of the desth of the person for
whose funerd or burid such merchandise” is furnished. Because actud physcad deivery
of most death-related merchandise would be uniquely purposeess and even uniquely
unwelcome to the consumer before death occurs, thereislittle occasion for actud delivery
in advance of desth and thus outside the reach of the Satute.

If, on the other hand, such merchandise were instead subject to "constructive
delivery" before desth and triggered by no more than aconsumer's payment and asdler's



identification of the particular merchandise to which it corresponds,? the protections of the
statutewould be entirely and routindly bypassed. The L egidature cannot haveintended this
result. See Prisoners Legal Services of New York v. New York State Dept. of
Correctional Servs., 73N.Y.2d 26, 33(1988) ("[t]he L egidaturecould not haveintended
to enact a statute that could so easily be rendered ineffectud™).

The legidative history of the atute confirms that permitting congtructive ddivery
of the covered merchandise would violate the Legidature's intent. The datute is designed
to protect consumerswho wish to arrangefor their or aloved oneésfunerd in advance. See
Governor'sMem. approving L. 1993, ch. 529, 1993 New Y ork Legis. Ann., at 403-404;
GrannisMem.,L.1993, ch.529, 1993 New Y ork L egis. Ann., at 402-403. TheDepartment
of Health, which proposed the hill, identified its purpose as "afford[ing] more protection
againg the misuse of pre-need funerd moneys." Memorandum in Support by Department
of Hedth, Bill Jacket, L. 1993, ch. 529 a 10. The Department had ""uncovered numerous
casesinwhichfunerd directorshaveaccepted money for servicesor property to befurnished
whenthe person making payment diesand spent themoney, commingled it with their funds,
refused demands for repayment, kept surplus moneys [or] ceased doing business without
accounting for such funds. "1d. at 11; see also Memorandum in Support by Department
of State, id. at 34 (Satute addresses " abuses within the funerd industry with respect to the
taking of deposit monies made in advance of need”).

Asthehill'sAssembly sponsor noted during thefloor debate, cemeteriesandfunera
homes"are holding the assets of an individud to provide a service when that person dies.”
Remarks of Assem. Grannis, NY S Assembly Debate, July 4, 1993 at 103. "It's hot an
asset of thefirm. . . until the person dies; and the death isthe triggering mechanism
that activatesthe contract and provides for the transfer of the money to the funeral
hometo providetheservices. "ld.at 130 (emphasisadded) . Todlow congtructiveddivery
of the covered merchandisewould thwart the protective purpose of the statute by depriving
consumers of its protections between the time of payment and the time the merchandise
is needed — exactly when those protections were intended to apply.

For these reasons, we believe that a cemetery corporation may not avoid the
requirements of General Business Law § 453 by the "congructive ddivery” to pre-need
purchasers of grave linersand other covered merchandise. Any money paid toward the

2 Because we conclude that "constructive delivery" is not consistent with the statute, we do not opine on what
steps would be required to ensure that title to particular merchandise passes in order to constitute valid
"constructive delivery."



purchase of such merchandise must be placed in an interest-bearing account and must be
repaid to the purchaser upon demand at any time prior to the actuad physica ddivery of
the merchandise to the purchaser at the time of the desth of the person for whose funera
or burid the merchandise was purchased.

Very truly yours,

ELIOT SPITZER
Attorney Generd



