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SUPREME COUKRT COF THE STATE OF NEW YORK
Reeam e

COUNTY OF SULLIVAN
VICTOR W. GORDON, ALEXANDER CHERVIOK, 207 4i>é¥ﬁ-ﬁb

Petitioners, : !

~against- ? i

VILLAGE OF MONTICELLO, INC,, THE BOARD

OF TRUSTEES OF THE VILLAGE OF MONTICELLO,
INC., JOHN DIUGUID, MARK SCHULMAN, ROBERT
FRIEDLAND, DAVID ROSENBERG, EVELYN
VANDERMARK, GLORIA CAHALAN, GLADYS WALKER,

Respondents.

SUPREME COURT, SULLIVAN COUNTY SPECIAL TERM, RJI§ 52~10205-93,
Orig. ret. date: 6/8/93

JUSTICE VINCENT G, BRADLEY, PXESIDING
APPEARANCES A _ .

LORAN SHLEVIN, ESQ.

Attorney for Petitioner GORDON : '
PO Box 10 : i
Cochecton, New York 12726 ' '

ORBECK, ORSECK,GREENBERG & GAIMAN, ESQS.
. Attorneys for Petitioner CHERVIOK

Route 52

“Liberty, New York 12764

LEON GREENBERG, ESQ., of Counsel

MARK L. SCHULMAN, ESQ.

Actcerney for Respondents

2 High Street

ﬁonticcllo, New York 12701
BRADLEY, J:

flh this Article 78 proceeding, the petitioners challenge

a determination made by the village of Monticello Board of
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Q;ustees to creato & full- time pagtion of village Attorney‘

‘ Qho pctitloneza also challenge what they refer to as a "musical

) cbaira" $WitCh1nq of pffices by the Mayor, the village Justice'

and Lha villaqo Boaxd which, petitionezs argue, resulted
”dquctly‘trom the poard's decision to create the full-time
vlllage Attorney position,

The pctitioncrs ‘seck to .invalidate tliese ‘actions on thei

nds that they were undertaken in an executive gession of'

the V;Alpqe ‘Board on F@bruary 17, 1993 which was held in

.vlc)lation of the "o;;en Meetings Law (Public Offlcers Law,

. Agg;q;g 2} ? Spﬁcifically, patitioners allege that yespondents

N

viajaten pection 105 pf the Public officers Law which ponits.

A public body such as. a Village Board to discuss in cxecutive

‘ﬁsesai¢n only Lhc hattere specifically enumerated in paragraphs

L4, to p L of Sectlon 105(1) (see, €. g. Banna V. Board qg“

’fEd oatldn, 107 @Zd 267, mod. on other grounds, B35 Ap2d 157,

farca, 58 nxzd 626).

Thp Court has reviewed the. parties’ submiSsiona and

‘1conolud¢s that Qhe petition must be granted. At its Febzuary..

'.17 1993 mgetlnq, the Village Boaxd, voted to 9o into exccutive

.squign_puruu§nt to Section 105{1) to discuss “personnel, &
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contract and legal isssue." The Board argues that this
decision was properly made under paragraph f. of gection 105(1)
which provides that in executlve session a public body may
discuss "the medical, financial, credlt or employment history
'of a paxticular person Or corporation, oX matters leading to
the appointment, employment, promotion, demotion, discipline,
suspension, dlsmissal or removal of a particular pcrson or
corporation."

Thé;COQrt rejects this argument. First, the reason stated
on the récord by the Board for conducting an exscutive session
was insufficient to properly notify the public of the pufpose
of the executive session., If the Board members internded to
discuss the employment status or nistory of & particular pdrson
as they clain in this proceeding that they did, when they voted
to pass the motion for executive session, they should have
stated that they were doing so to "discuss the employment,
promotion, demotion (etc.) of a particularx parson' (;ee,ée.g.
comm on Open Gov't OML~AQ- ~-1358).

Segond it is readily apparent from the submissions,
particu%arly the sffidavits of respondents inedland,
Rosenbe}g, Malloy, Cahalan and vandermark and thé viilage

Manager's transmittal dated February 26, 1993, that the Board

i 1
!
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decided tb create the village Attorney position thle in
exccutiVC'session. As to the forméxr, in each of the afflda§its
(wh:ich are essentially tdentical), the individual respondcnts
depy that they, digcugsed or vcted on 2 proposal to cré&te this
position ;while in executive asesslon and claim that the
dipcuséioh was largely aevoted to the 1issue ot growing
dissatisﬁaction‘with the Village's sttorneys. Given the fact,
howevcf,'that this was the soard's final meeting untiI Maréh‘l,
1993 and that the creation of the Village Attorney position was
the £1r§t &ction taken by the goard at 3its March 1, 1993
meecing, thelr claim stretches credulity-

In fact, the averment made in each of the affidavits that
"prio; to the March 1, 1993 meeting' none of the affiants met
“with the Mayor OY any other Trustees with a quorum'preéent“
ig, in effcét, an admission +hat discussions took place on this
‘fasue g&onq the Boaxd members in such 8 manner as to circumyent
the Open Mectings ‘Law guorum requirement {section 102(2))' AS

to the Vxllage Manager's transmittal which states in part, in
regard o the Village attorney positlon, "(r}esoldtion
tcrminagiﬁg current position effective imnediately'(Moﬁday,
March 1, 1995 boaxd meeting) and creation of new position by

resolution', it speaks for jtself. Once again, respondeqts

exxENDree
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strain believability in ¢laiming that the transmittal,
which also contains the salary range and a detailed description
of the pObthu, was merely an ovaluation of the position by the
the village Managqr rather than the embodiment of the Board'
declsion. '
Accordingly, as the Board in creating this position made
a policy decxsion this was a policy declsion which was well
outside any of the categories of discugsion set forth in
paragraphs &. - h. of Section 105(1}, the declsion was clearly
in violatiQn of the Open Meetinge Lew (1986 Comm on Open Gov't
OML-RO-1335).

Furthermorc, Lhe actions taxen by the Board on March 1,

1993 in aucepting Mr. Schulman's resignation as Vlll&ge Justice

to assume the nLle created Village Attorney position, in

appointing Mayor Dxuguld to succed Mr. Schulman as Village

Justice, in appointing Trustee Friedland to succeed Mr, Diuguid

as Mayor, and in appointing Trustee Rosenberg das Deputy Mayor
and nSSBSSOI Walker as Trustee were also improper as they ere
a dlrect consequenﬂe of the Board's actions taken in executlve
&eSSlon A review of the minutes of the Village BOdld s March
1, 19383 meeting, shows rnat the Board's actions 1n acceptiqg

rhe varjous resignations and in making the various
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appointments, werd taken without discussion and immcdiaiély
after thc vote to create the Village Attorney position. It is
¢leaxr - from such clrcunstances that the Board was mefely
ratifying deqi&ioys made earller and away from the oublic |
In jreachingé tnis conclusion, the Court £inds that
respondents' reliance on the portion of Section 105(1) (£) which
states that =& Bo_ard in executive session maYy diécuss' the
tgppointment... of & particular pexson..." is misplaced. In
this court's opinlon, given the 1iperality with which the iaw's

requircmcnts of openness are to be interpreted Holden V. Board

of - Trusteea of C:ornell Univ., 80 ADZd 378) and givent the’

obvious importance of pIOtcCtlng the voter's franchise this
~.ctlon should be interpreted as applying only to employeas of
the municipality and not to appointments to £111 the unexﬁired
texms of elected offic;als. Certainly, the hatter of replacing
olected officlals, should be subject Lo public imput and
scrutiny.

Accozrdingly, the petition 1s granted ih all respects.
Becaurse the svidence 8shows that the Board undertook the
chailenged actions with the intention of avoiding public
participation, these actlons must pe lnvalidated (see, ©- Q:

Previcd’ Hirsch, 138 M2d (1958]). Ms. Shlevin shall submit

e e
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a single order consistent herewith,

nated:;  Xingston, New York
January 7, 1994

All papers to attorney for petitionerx GORDON upon execution of

the order entered hereon.




