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Supreme Court: New York County
Part 40B

In the Matter of the Application of
THE EXONERATION INITIATIVE,
Patitionerx,

For a Judgment under Article 78 of the
Civil Practice Law and Rules,

~agxingt- Index No. 102688712
THE NEW YORK CITY POLYICE DEPARTMRENT,

Resgpondent.

Peter H., Moulton, Justice

Petitioner Exoneration Initistive brought this Article 78
proceeding. 16 obialn  recocds [rom the New Yeork @ity Pelige
Departmenc. (“NYPD”} pursuant to the stale’s Freedom of Information
Law (Public Officers Law § 84 et. seqg., cémmonly referred to as
YFOIL*)Y. The reccrds concern Richard Rosaric, who has been
incarcerated since 1256 after being convicted QL'maﬁder°

Petitioner ‘prevailed in the proceeding. It. <defeated
respondent’s molion Lo dismiss the peliliuag, ang prevailed on the
merits. Thess results are embedied in decisions of the court dated
July 33, 2012, and March 15, 2013, respectively. " Familiarity with
these decisions is assumed herein.

Petitioner now moves for an judgment awarding attorneys fees.
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DISCUSSION
FOIL allows for the awarg of attorneys fees to a petitioner
where #t has “substantially prevailed.” There is-no qguestion that
pPelitioner hers substantially prevailed. After hard-fought

itigation it obtained all decuments in respondent’s possessiocn

fort

within the ambit of its FOIL request.

Where petitioner has substartially prevailed, POL §
B3{4) (¢) (1} and (ii), provide that a ecourt may aesess artcrneys’
fess and litigation costs against an agency in two circumstances:

. the agency W®ad no reasonable basis for
denying access; or

i

ii. the agency tailed to.respond to a request
or appeal within the statutory time.

Petitione¥ asserts that il is entitled te abttornays fees undey
both provisicns. It has submitted the resumes of counsel, and time
records that reflect the time spent by counsel on the casa.
Petitioner seeks a total of $50,056.94.

This court has alrsady found that the NYED repgatedly missed

7]

deadliinés imposed by the statute for responding td petitioner’s
requasts.  These unnecessary delays enable petiticner to seek

zttorneys fees under FOL § 89(4) (3 (44).2

_ 'With respect to =n award under FOL § 89(4) (c) (i), the case
for fees is not as clear. On the one hand, the NYPD has failed
to explain why it held on to 27 pages of documents that irn
finally produred on August 17, 2012, just prior t¢ 8 hearing on
the merits of the petitien. Aceordingly, thers appears to have
beeén no “reasonable basis” for the withholding of these documentsz
well past the time for disclosure under FOIL. ©On the other hand,

2
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Respondent opposes the application on sever$1 greunds.

Flist, sespoadet acbes el poiiticess hes ot yei agesed Lo
represent Rosario, and that it therefore stands befdre the court as
pro gs¢ litigant. Respondznt argues that the four lawyders who are
petitzgner’s zounsel in the instant matter are eithax'staff members
of the Exoneration Initiative or are volunteers fer the
organlzation. According to respoﬁdent,'pro gg¢ litigants who are
lawyers are not entitled tc legal fees,

This argument ignores ampls preécedent tHat allows public
-interest legal organizations such as the Exoneration Initiative to
receilve attorneys’ Iees alles prevalling as uamied litigaihbs in

Article 78 proceedings. (See Legal Aid Society v New York Stare

Bep’t of Corrscticns and Cemmunity Supervision, 105 AD3d 1120; Ney

York Ciwvil Liberties Umnion v Uity of Saratogs Srrings, 87 AD3d

336.) Fetitionér Excheration Initiative is an orgsnization that
investigates, and, wheare agpropriate, litigatés ciaims of actual
innocence on behalf of indigent incarcerated pecpie. It is hor
analogous to & pre se litigant.

Respendent alsc points out that an award cf-aﬁtorheys' fees

under FOIL is discretionary. It @rgues that the court should

the NYPD had colorable, if ultimately unsuccessful, drguments for
nondisclosure concerping three docoments that the court
ultimately ordered disclosed.. In any event the two attorneys’
fees provisions in FOIL are stated in the disjnmctive, and having
found that attorneys’ fees are due under one sectior, it is ndt
neegssary to consider whether fees are due under the second
segtion, ’
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respending to petitioner’'s FOIL request ware cauged at least in
part by the volume of FOIL requests the NYFD récéivés.évery yéar.,
According tc  rsspondent’s  counsel, the NYPD receives  in
approximately 8000 FOIL regquests a year, and the pracessing of
these requests cah take time.

This argumient fails. The NYPD has enormous rssources, and it
could deploy sufficient resources ta ensure that it timely responds
to all irs FOIL requésts. There is & public pelicy argument to be
made that this would not be the best use of the NYPD's resources.
However, if the NYPD wants make the argument that. the necessity of
responding to thousands of FOIL requests a year diverts resources

core mission, 4t should make that argument to the

o

from it
legislature.® The gourt is concerned only with the facts of this
cass and the ¢bligations that FOIL imposss. The facts of this case
demonstrate repeated, extensive delays by the NYPD in meet ing
deadlines imposed by FOIL.

Finally, the NYPD argues that the petillioner”s hourly legsal

fees were not commensurate with fees charged by lawyers of

‘Thé Legislatutre would also have before it counter-
arguments, including the fact that FOIL reguests to .law
enforcement acenc1es can be a means to help hcrrcct €rrors in cur
criminal justice system. The use of DNA evidence to overturn
erronecus convictions in recent vears has led to a qaroving body
of research inlto the causes of erronedus convic fzcns, including
systemis arrors py police, prosecutors and Judges I vur vriminal
jusrice system. (See g.4. Garret Convicting the Innocernt
[Harvard University Press 20117.
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analogous experience, apnd that the nimber of Héurs billed are
extessive given the work that was produced.

The hourly rales hilled by pelilioreir s counsal ave to be
mmantced by Ll fales Chalged i Ukre MNew York Tty Lagel emeee by
They are well within the range of hourly rates charged by privare

sector attorneys of similar ekperiences in that community. (E.g.

Matter of Humphrey v Gross, 135 AD2d 634.) Respondent particularly

Qumalivns Lhe huuwaly rate of g attorney, arguing that. she “hgo
net practiced as an attorney in twenty-three years” and is a “pro
bono case worker.” At best these characterizations are inagcurare
and uncellegial. The lawyer in question servéd as a judge in
civil, criminal and Supreme Court from 1978 to 20606, Judges in
those courts must be admitted attorneys who have paid their bi-
annual registration dues, Judges are not advocates, they do not
have “clients” except for the public at large, but they ohviously
use their legal training to do their Jobs.

The rumber of hours worked by pevitioner’s attorneys were not
excessive. This litigation was hard-fought, fetition&r had to
defend against a motion to dismiss. After defgating the motion to
dismiss, peritioner had to conitend with respondent‘s many arquments
in @ppasicion to the petition. There were several court
appearances. Respondént complains that petitioner had three
iawyers present at a number of court appearances. The court agrees

that two lawyers were probably sufficient at three of those
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appearances and subtradcts $780 for one atroerney’s {Ees al
conferences and oral arguments on June 6, Jupme 28 and OQctober 10,
2012, The court finds the remainder of the fees sought by
petitioner are justified by petitioner’s submissions in support of
1ts fse application and the court's observation ©f tha work

performed.

CONCLUSION
For tlie reasons stated it is adjudged that petitiomer is
entitled to $49,276,84 in attorneys’ fees. This constitutes the

decigion and judgment of tHe court.

DATED: June 11, 2013 rsz%gjyéuf‘*~——-

A.J:8.C.

EON. FETER H. MOULTON
SUPREME COURT JUSTICE
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