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In this article_?S proceading, the ?etitioner
challenges the refusal of the respondent Commissionar to
permit it to inspect the list of the retail customers of
.Northern Floor Coverings, Iﬁc,-ihareinafter "Morthera")

which Northern furnished to the;fesppndent.



'Northern and the petitioner sach sell carpeting
and each submitted, respectively, the lowest and the next
lowest bld to the respondent for furnishing certain carpeting
to the State pursuant to specifications of the respondent
which included the raguirement that each bidder “shall have a
permanent place of business from which carpet is sold to the
public'* &0 Affer petitioner had protestéd to the respon-
dent that Northern had not met the quoted reqﬁirement, respon-~
dent reguested ané.received from Northern a list of app;oximate;
ly 184 customers of Northern, which list Worthern had marked
"confidential”. After respondent had determined thait neither
the said list nor the on—site inspections of Noxthern's facili— 
ties it had cdnducted COnciusively establishéd that Northern
had met the'sdid requirement, respondent solicited an affidavit
from Northern which, to the extent here pertinent, merely
recited in conclusory terms that Morthern had a perﬁanent place
of business from which carpeting was sold to the public. There-
after, in reliance upon that affidavit, respondeﬁt awarded the
bid to Northern. |

Petitioner asked the respondent to furnish a copy of

the saié customer 1list to it and although respondent did furnish
a copy of Northern's said affidavit, he would not release the
customer list upon the ground that the said list was exempt from
disclosﬁre pursuant to section 88 (subd. 3, pars. a, 4, e) of
the Public Officers Law. Petitioner thereupon instituted this

proceeding to compel that disclosure.



‘Since section l?é‘bf +he State Finance Law Says,
in part, that "{elach bid with the name of the bidder shall
be entered of recoxrd and eaéﬁ fecord # * % ghall be open to
public inspectioﬁﬁ, it is at least arguable that the said
customer list is discoverable because it was a part of
Northern's public bid. If this be so, the last cite& exemp~
tion provisions of section 88 of the Public Officers Law may
nét be applied to limit that discoverability because section
88 (subd. 10) of the Public Officers Law states exérassly"
that "{nlothing in this article shall be construed td limit
or abridge any existing right of access at law or in eguity
of any party to public reéords kept by any agency'or munici~-
pality”. ﬁowever, if it be that.said customer list was not .
a.part of Northern's public bid, then respbndent's éounsel
is correct ﬁhen he states that the issﬁe‘in this case is
whather or not the exemptioﬁ provisions of the last cited:
statute would.insulate this list from pubiic discldsure.'

Section 88 {subds. 3, 7) of the Public Officers
Law, among other things, exenpts from éublic disclosure (1)
personal mattexs which have been reported in confidehce to

an-agency and which are not relevant oY essantial to the

ordinary work of the agency, (2) lists of names and addresses
in the possession of any agency if such lists, if disclosed,
would be used for private, commercial or fund~-raising purposes,

{3) items of a personal nature when disclosure would result



rekbe s

in econonmic or personal hardship to the subject party and

such records are not relevant or essantial to the ordinary

. work of the agency, and (4) information which was confidentially

“disclosed to an agency and compiled and maintained for thas

regulation of commergial enterprise'of for the grant or review
of a license to do business and if openly disclosed would
pormit an unfalr aavantage to competitors of the subject
enterprise. The last c1ted exemption, however, does not apply
to records, the disclosure and publication of which is directed .
by some other statute {e.g., State Finance Law, § 174).

pefore discussing the specific applicability of the
foregoing exemptions to the insﬁaﬁt customer list, it is well
to bear in mind that the.legislative objéctive of the Freedom

of Information Law is "unimpaired access to the records of

‘government” (Public Officers Law, § 85) and that the exemptions _

in section 88 of the Public Officers iaw should receive a
strict constructlon {(Matter of Dwyer, 85 Mise 24 104, 106).
Furthermore, a mere clainm of pr1v1lege by an agency w1bhout
gpecific support for that claim will not insulate governmental

information from public disclosure {Cirale v. 80 Pine St. Corp.,

35 N Y 2d 113, 118-119).

The respon&ent says that said list is not relevant or
essential to the ordinary work of the agency because the said
list'was "inconclusive” upon the factual issue which that agency

was examining, but the mere fact that the agency deemed it



necessary to obtain the list for its use in this connection

is persuasive, if not conclusive, evidence of the contrary.

In addition, it is at lesast doubtful that the release of such

list might cause "econocmic or personal hardship“ to Northern
(see Leo Silfen, Inc. v. Cream, 29 ¥ Y 2d 387) and the court
cannot accept respondant's argument‘that a list of commercial
retail'custoﬁers can properly be characterized as a *personal
matter” of of a "personal nature" within the meéning of the .

exemption provisions of the said section 88 of the Public

Officers Law. ?urthermore, the petitioner says that it seeks

the list only to determine if Northern was a qualified bidder

and there is no specific evidence to support rxespondent's claim

_that,'if the list were released, it would be used by anyone

'for'private, commercial or fund—raising purposes. Lastly, the

respondent argues that,since the 1list was submitted to establish
that Northern was qualified to submit a public bid té the-Staté,
a favorable determination upén this issue is in the nature of a-
grant_of a license to Worthern to do bﬁsiness with the State,

and, therefore, the list was confidentially disclosed to an

_agency for the purpose of regulating commercial enterprise

Ingenious as this argument may be, the court cannot so construe
f.he statutory language. |

It follows that the respondent has failled to sustain
his burden to establish the applicability here of the exemption

provisions of section 88 of the Public Officers Law and, there-



e anahiit

. fore, the court should, and will, enter a judoment directing

the respondent to mnmake available to the petitioner thea said
cus tomer list at its office in the Empire State Plaza in the
City of Albany, New York, on the 23rd day of Februaxy, 1977

at 10 A.M. and to furnish to the petitioner at'that,tiﬁe.and

" place a copyv thersof upon payment by petitioner of respondent‘s

usual charges therefor.

Submit judgment on notice.

Dated: January 28, 1977.

All papers to attorney for
petitioner.




