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STATE OF NEW YORK
SUPREME COURT COUNTY OF ONTARIO

'_ CANANDAIGUA MESSENGER, INC,,

Petitioner,
-Vs- DECISIOQN
KAY WHARMBY, as RECORDS ACCESS OFFICER Index No. 90239

OF THE CITY OF CANANDAIGUA; DENNIS A. MORGA,
as PRESIDENT OF TIIE CANANDAIGUA

i RECREATION DEVELOPMENT CORPORATION; and

CANANDAIGUA RECREATION DEVELOPMENT

CORPORATION,
Respondents.
Present: _ Iion. Frederic T. Henry, Jr.
Acting Supreme Court Justice
Appearances: ~ Neil H. Rivchin, Esq.

Attorney for Petitioner

Daniel O’Brien, Lisq.
Altorney for Respondents Morga and
Canandaigua Recreation Development Cerporal ion

The petitioner seeks an order pursuant 10 CPLR Asticle 78 compelling the respotidents Lo
produce all records requested by the petitioner pursvant 1o Article 6 of the Public Ofticer’s Law
(New York State Frecdom of Information Law) and to open all meelings ol the respondent
Canandaigua Recreation Developmient Corporation (CRDC) 1o the public prrsuani o Article 7 of‘
the Public Officers Law (New Yotk Open Meetings Law). Additionally, the petitioner seeks an

order invalidating all actions taken at ﬂlegally closed CRDC meelings pursuant to Public Officers

— IR

Law §107(1) and”awarding———therpctiLioncr,rr:asnnable attorncy’s fees and the costs and

. s

disbursements of this proceeding pursuant (0 public Officers Law §107(2).
Kay Wharmby, as Records Access Officer of the City of C.anandaigu:i. has moved for an

order dismissing the petition upon the grounds that it is legally insufTicicnt pursuant o CPLR

7801(1) on the basis that the petilioncr has fairle:d to exhaust its administrative remedics with

respect to the City of Canandaigua by fuiling to appeal a determination of the Records Aeeess -
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Officer pursuant to Public Oflicers Law §89(4)(=)-

Pursuant to the provisions of its June 17, 1999 Resolution #99-083, the Canandaigua City
Council unanimously voted to authorize the creation of a not-for-profit lueal developmient
corporation pursuant to §1411 of the NY'S Not-For-Profit Corporation Law, knowi as the
Canandaigua Recreation Development Corporation (CRDC) Lo ovursee the desipn, construction
and operalion of the proposed Roseland Watcrpark. On or about July 21, 1999, pursusnt 10 City
Council resolutions, the CRDC was incorporated, Among its staled purposes wele =, Jesgening
the burdens of government and acting in the public intcrest.” Specifically, Adicle 1T{c) of
CRD(’s Certificate of Incorpotation, provides that “The Corporutiot is a Type ‘C’ Corporation

under §201 of the N-PCIL, the purpose and Jawful object of which is to act for g puhblic plwnose

| in financing the development of a water {heme park rectreation facility i the City of

Canandaigua, New York..... .” (Emphasis added).

Although the Certificats of Incorporation for the CRDC as amended provides that “he
City of Canandaigua, New York shall incur no financial responsibility or liability whatever for
the acts of this Corporation.... ,” Article V of thie Amended Certilicate gnaranices the inpul of the
Cily by requiring that the Board of Directors include the Canandaipua City Managet, the City
Director of Development and Planning and three individuals who are appointed by nud serve al
the pleasure of the Canandaigua City Council. Additi onally, the amended cerlificale clesipnates
the New York Sccretary of State as agent of the corporation upon whoun process may be served
and directs such process be mailed to CRDC “clo Oflice of City Manager, City Hall, Twa North
Main Street, Canandaigua, New York.”

Resolution #99-064, entitied “A Resolution Providing Approvals and Other Aclions
Towards the City of Canandaigua Assisting the Canandaigua Rccruatidn Development
Corporation In Financing {he Roseland Water Park Project’” was passed by the € anandaigua City

Council on May 6, 1999, The resolulion statcs {hat “the Comporation desires (0 construct an

aquatic recreation center” and “has requested the City lo assist the Corporation in financinga
project.... .” The Resolution further acknowledges that the City intends to assist in linancing the
projcet by authorizing the Corporation to issuc bonds on behalf of the City in accordance with
Internal Revenue Service Ruling 63-20 so that the Bonds would qualily as tax-eyemnpt

obligations. In addition to assisting the financing of the project the Cily also ayreed 10
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appropriatc $395,000 for, and undertake the construction of, cerlain capital improvements
aséociated with the park.

The Resolution recognizes that it is in the best interests of both the City and its cilizens
that the project be undertaken and that providing the facility “is a proper public purpase.” Under
{he Resolution the City would “accept fee title 1o the property financed by the Bonds, including

all additions thercto, upon payment of the Bonds in full.... . The City also retained the oplion to

purchase the project at any time while the bonds are outstanding for an amount suf] fictent Lo

redecm the amount outstanding on the bonds. The CRD(’s Certificate of Tncor potation at

Article VIII also provides that “upon dissolution of the Corporation, title 1o or other interest iu

any real or personal property that is owned by the Corporation at such time, afler paying of

making provisions for the payment of all of the ljabilities of the Corporalion, without
1 consideration of whatsoever kind or nature, shall vest in or be transfeired o the City of
Cfinmdalgua, New York ”

i On or about October 25, 2000, the pu.,uuoncl s reporter, Liryan Maheney, made a writlen
request upon respondent CRDC pursuatit to (e NYS Freedom of Information L.aw ('L for
copies of the meeting minutes of respondent CRDC's Board of Dircctors from its inception to the
present time and for a copy of “any contracts, agrecmenis ot memoranda regarding the
management of Roseland Water Park, including compensation for individuals end/or
corporations in charge of its day-to-day opcrations.” On ot about November 1, 2000, respondent
CRDC, by its allorey, ‘I'heodore A. Trespasz, Esq., potified the petitionet in wiiting that il was
denying its FOII. request on the grounds that the CRDC is a private corpors stion il not subject
1o New York’s Freedom of Information Law. At its mecting on Novenber 14, 2000, the Board
of Directors of CRDC formally voted to close all of ils meetings to the general public and the
press,

At the outset it is clear {hat Atticles 6 and 7 of the Public Officer’s Law arc based on an

overiiding principal that the processes of governmental decision making should be open 10 puhhc

scrutiny. The public is entitled not only to atlend and listen to (e deliberation of public ‘offictals
but also to have access to, and 1o review, the documents and slatistics leading to deleruninations
of those officials (Public Officer’s Law §§84 and 100). The intent underying the Freedo af

Int'ormahon Act is that public documents are “presumplively ave ailable for pablic inspeetion: and
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copying” (sce Glens Falls Newspapers Ine. v. Countigs of WﬂrreIl_ijlﬂdﬂ};ﬁﬁliil,‘j,‘-,t}f‘.!'.l_{_?ﬂé‘_‘iﬂj'!l-“lJ.\_t"_f_!_L
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Agency, 257 AD 2d 948, 949 (3d Dept 1999)). "Thus “cxemptions sxe to be narrowly construed

to provide maximum access and the agency secking to-prevent disclosuzc currics the burden of

| demonstrating that the requested material falls squarcly within FOIT. cxcepliony by artienlting
particularized and specific justification for denying access” (se¢ Lahorers Iniet pational Unipn of
North America, Local Union No. 17 v. New York State Depastinent of Transpordalion,

AD 2d , (719 NYS2d 354, 356 (3d Dept 2001)). As with FOIL., “ihe Open Mectings Law

. is designed to ensure that public business is conducted in an oebservable manncs O promote this

goal, the provisions of the Open Meetings Taw are to be Tiberally construed” (see Siwithv. Cily
Univesity of New York, 92 NY 2d 707, 713 (1999)). '

The determinative question for the purposes of FOLL is whether the CRDC comes within

the definition of an “agency” which must, pursuant to Public OF ficer's Law §87(2), inake
| aygilable for public inspection and copying all records except those specifically excmpted (rom

disclosure, For the purposes of the Open Meelings Law, it must be determined whether CRDC

o

'+ comes within the definition of a “public body” which must, pursuant to §103 of the Public

N

i Officers Law, open its mcetings 1o the genexal public.

|

|l Public Officers Law §86(3) defines agency as “.,.any slatc or munieipal department,
board, bureau, division, commission, commitles, public authority, public corporation, council,

office or other governmental entitly performing a governmental or propriein ry funciion for the

statc or any onc or Tore municipalitics thereof, cxcept the judiciary or the state legislalure”

|
!
|
\l (emphasis added).” The fact that the respondent CRDC i3 a not-for-profit corporatiott is not
= determinative (see Encore Collerc Bookstorgs Inc v. Auxiliary Sexvice Corp ol fSUNY

|

'arrningdale, 87 NY 2d 410 (1995)). 1he question is whether the CRDC is performing a

I'l goveramental of propriety function for the City (sce Gitizens for. Aliernatives to A nirpal I.abs,

' Inc. v. Board of Trustees of SUNY, 92 NY 2d 357 (1998); Ryan v. ¥ Mastic Vol A mbulanee Co.,

212 AD 2d 716 (2d Dept 1995) lv. den 88 NY 2d 304 (1996)). —

1n Maticr of Buffalo News V. Buffalo Enterprise | Development Corp., 84 NY 24488

(1994) a not-for-profit corporation formed for the purpose of cncoutaging ceonoinie growih in
the community was determined to be an “agency” for the purpose of I QIL since it was formed by

the City of Buffalo to advance the objcctives of a cily departincnt, its by-laws required that

] g, e Y e B 1~t1 T T

T ALV AL TTINRAA A L O2 R0 M TN7-T17-1H1]



|

|
!

!
1B
I
.

l
‘.

_5.
several city officials including the mayor sit on its board of directors, and it reecived ifs funding

through governmental sources. Counsel for CRDC has argued that the Lotdings in the Bufialo

News casc have been tempered by boldings in Stoll v, New York State Collepaof Yelodnary,

Medicine at Cornell University, 04 NY 2d 162 (1999) and Eaims First v. Saratoga icononiie
Devclopment Corporation, 222 AD 2d 861 (1995). Bothof these cascs are clearly

distinguishable on their facts from the Buffalo News casc. I Stoll, complaints vader the Cornell

Campus Code of Conduct were sought pursuant to OIf. as to four statutory colleges at the

' University. The court noted as to those collegcs, the Legislature had granted Cornell U niversity

discretion over maintenance of discipline and its disciplinary records for botl the slatutory and
private colleges were held by the same University oftice and were not subject 10 disclosure, In
Farms First, the respondent was an independent agency formed by private businessien o {urther
their interests and was not interiwined with municipal government. No county employce served

on the board and some of its funding was from private dividuals and corporations and it

" contracted with the countyon a fec-for-services basis.

In the present case, the CRDC was admittedly formed for the purpose of financing the
cost of and arranging for the consiruction and management of the Roseland Waterpark project.
The bonds for the project were 1ssued on behalf of the City and the City has pledged $395,000 to
finance capital improvements associated with the park, The CRDC denies that the Cily hasa
controlling intercst in the corporation. Presently the Board hay eleven members, all ol whom
werc appointed by the City (sce Resolution #99-083). The Board is empowered Lo filk any
yacancies of six members not rescrved for Cily appointment. OF those reserved fo the City, two
arc paid City employces and the other three include the City mayor and coungil members,

Formerly the Canandaigua City Manager was president of CRDC. Additionally, the mamber of

| members may be reduced to ninc by a-board vote (see Amended Caitificate of Tucorparation

Article V(a)). Thus the CRDC’s elaim that the City lacks conl rol is at best questionable.

|
|

Most importantly, the City has a potential intercst in the properly i that ftmakntaing an—

option to purchasc the property at any {ime while the bonds are outstanding and will ul tinmately
take a fee title to the property Fnanced by the bonds, including any addiliops thereto, upon
payment of the bonds in full. Further, under the Certilicate of Ticaiporation, title to any real or

personal property of the corporation will pass 1o the City without consideration upon dissolution
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of the corporalion. Asin Matter of Buffalo Nows, supra, the CRDCs infimate wlationship with

the City and the fact that the CRDC s perl‘omﬂng its function in place of the City necessitates a
finding that it constitutes an ageney of the City of Canandaigua within the meaning of the Public
| Officers Law and therefore is subject to the requirements of the I* recdom of Inlormation Law.
Tubljc Officer’s Law §102(2) defines public body as “any cotity for which a 'quorum is
required in order to conduct public business and which consists of two or mol¢ membets

performing a governmental function for the state or for an agency of deportment thereof; or fora

| public corporation as defined in section sixty-six of the general construction faw.® Sections

!
E 66(1) and (4) definc a public corporation to include a public bene (it corparation which, in turn, 18

;' defined as a “corporation organized o construct or operate a public improveuent wholly or
:I partly within the state, the profits of which inure to the benefit of this or olher stales, orto the
it pcople thereof.”

In Stpith v. City University of New York, supra at page 713, the Courto [ Appeals held

that “in determining whether the cntity is a public body, various critria or benehmarks are

material. They include the authority under which the entity is created, the power distiibution ot
sharing model under which it exists, the nature of its rofc, the power it possesses and vnder
which it purports to act, and a realistic appraisal of its fimctional relationship o a ffected parties
and constituencies.” In the present case, the CRDC is clearly exerciging more than an advisory
function and qualifies as a public body within the meaning of tie Public Officers Law. The
CRDC is a formally constituted body with pervasive control over the entity it was created 10
administer, It has officially established duties and organizational attribules of u substantive
nature which fulfill a governmental function for public benefil. AS such its operations arc subject
to the Open Mectings Law.

Given the commitment of the CRDC to deny access to ils matcrials and imeelings even in

{he face of the Opinion of the State Department On Open Government, with which the

determination of this Court is in agreement, the excrcise of 'tl’i"c"(’;‘mxrt"s"'diﬁcrel—i:—nnrrrtoﬂnward _
counsel fees pursuant to Public Officer’s Law §107(2) is mandated (sce € i«_}g_glp_g_l___\_l_.__}[ji_lms_{g;g‘;ir-)_qf
Monticello. Inc., 87 NY 2d 124 (1995); Auburn Publ hors Tne v, Nett, 229 AD 2 988 (4% Dept
1996)). Since the propriety of any given action of the CRDC, beyond the denial of access, is nol

being challenged in this case, this Courl refuses, without prejudice, to declare any action of the

1‘[
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CRDC void pursuant to Public Officer’s Law §107(1).
The respondents are ordered to immediately provide access for ingpection and copying of

all non-exempt docurnentation requested by the petitioner. Respondent is ordered 10 forthwith

i conduct all meetings in compliance with the provisions of the Open Meetings Taw with full

| u . . B, , L] 3 v
| access to (he public and the media. [he petitioner 1S awarded attorney’s fees associated with the

1 ipstant application against respondent CRDC, s well as statutory costs and disbursements.

‘i Petitioner’s attorncy is directed to submit an affidavit itemized as to date, ccpvices rendered, lime

] .
.} expended and the hourly rates claimed for such services, reserving to respondent CRIDC the right

!
'| to a hearing on the reasonableness of the claimed fees.

As previously indicated, respondent Kay Wharmby moved for an order dismissing the

! subject petition on the grounds that it was illegally insufficient asserting petitioner faled Lo

! exhaust its adiministrative remedics with the City of Canandaigua by failing to appeal a

' detcrmination of the Recotds Access Officer pursuant 10 Public Officcrs Law §89(4)(a). Noone
! appeared at the argument of this inotion for or ou behalf of the moving respondent and connsel

! for CRDC indicaled the motion was being withdrawn. Having received no formal withdrawal,
the motion will be considered.

* Public Officers Law §89(4)(a) provides {hat “any person denied aecess to u record may
within thirty days appeal in writing such denial to the héad, chicf executive of governing body of
the entily, or the person therefor designated by such head, chief exceutive or goveming body,
who shall within ten busincss days of the reccipt of such appeal fully exploln in writing Lo ihe

person requesting the tecord the reasons for {urther denial, of provide access 10 the reeords

sought,” Pursuant to Public Officers Law §89(4)(b), “a person denied aceess o a record fnan

appeal determination under the provisions of paxagraph (a) of (his subdivision may bring 4
: procceeding for review of such denial pursvant to article seventy-cight of the Civil Practice Law

and Rules.”

former President of the CRDC, acknowledged receiving throe leticts froin Nuil 1. Rivehin,
counscl for the Mcssenger Post Newspapers, on November 28, 2000. Iupara Q,mph 28 of said

affidavit, Mr. Cole states that «The second of these lefters was &il appeal pursuant to 8 () of

{he Public Officer’s Law [of the decision] denying a Messenger Post FOIL ruquest.” T
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paragraph 34 he admits that the second letter was directed 1o him “in my capoaeity as then
President of the CRDC.” Two paragraphs later Mr. Cole states that “upon information and

belief, no appeal was made pursuant to §39(4)(a) of the Public Officer’s Law.”

Based on Stephen C. Coles’ affidavit, it appears that the petitioner did appeal the denial

(o the President of the CRDC within thirty days as required by statute, However, what is not

clear from his affidavit is any assertion that he took any action on the appeal within teo days a3

| required by statute. Failure to respond to the petitionct™s appeal is deapied a denial of the appeal
I

and an exhaustion of the petitioner’s adinistrative remedies (see peCotse v. O (y of Bullilo,

| 239 AD 2d 949 (4% Dept 1997); VanSteenburg v, Thomas, 242 AD 2d 502 (3 Dept 1997) Iv den

i 91 NY 2d 803 (1997)). The instant Article 78 procecding was appropriately comnmenced altet

‘| the petitioner exhausted the nccessaty slatutory administrative remedies, “Iheretore, respondent

. Wharmby’s motion to dismiss is denicd.

ey In an affidavit of Canandaigua City Manager Stephent C. Cole, sworn ta April 13, 2001,
1‘1 he states the City did respond to FOIL requests but it took him “soine time o pather the missing
! papets that 1 had related to the CRDC from my files at City Hall.” He attached those papers 10
his affidavit stating they were «padvertently forgotten until the commencement of this
litigation.™

In a Memorandum of Law dated April 19,2001 subitled by petitionar’s counsel, a

footnote at page two states, «The Messenger considers its procecding apainst 1espondeat Kay
Wharmby as moot” in view of documcnts ubmitted with the allid avit of Stephen C. Cole.
'. In view of this assertion, the action against yespondent Kay Whormby is dismissed as

moot.

1 Submit order.
Signed at Canandaigua, New York May LL 2001.

e .T.':.::Wx_{f:ﬁ_w.- S
Frederic 1. Henxy, i

Acting Supremc Court J ustice
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