STATE OF NEW YORK

SUPREME CQURT COUNTY OF RENSSELAER
” S v
In the Application of
C.B. SMITH,
Petitioner,
For £oJuddgment Pursuant to Arxticle 78
of the Civil Pracrice Law and Rules,
~against -
T=g COUNTY OFP RENSSELARR, HENRY F.
LWRTK, Rs Rensselaer County Executive,
JACK MADLEN, and STEPHEN A. PECHENIK,
As Freedom of Information Officerxs,
Regpondents.
Supr=m& Court Rensselaer County
HeT cevrge B. Ceresia, Jr., Supreme Court Justice Presiding
RJT #41-1224+-97 1Index No. 19250S
Ponesranigcee:  Lee, LeForestiexy & Hanft, p.¢C, j%&,
Actorney For Petitioner A
33 Second Street
Troy, New York 12180
/%%9
Robert A. Smith, Esq. # Q?O ™~
Rensgelaer County Attorney oy 4&»
Attorney For Respondents ¢ﬁ£&4
Ned Pattison Government Center 4?”_
1600 Seventh avenue Q%W
Troy, New York 12180 %,

DECISION/ORDER/IJUDGMENT

Gaorge B, Cer=sia, Jr., Juatice

Feti-ioner has made a motion pursuant te CPLR 2221 to reargue

and/or renew peritioner's prior CPLR Areicle 78 procaeding which
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nad paen broughc pursuant to public Officers Law (vpoL") Article §,
commonly knowa as the New York State Freedom of Information Law
(nFOIL") . The Gourt, in an order dated December 17, 1998, found
chat respondents nad improperly withheld doguments and records
whigh should have been produced upon petitioner's initial FOIL
applicarion. retitioner's motion is 1imited to that porcion of the
Coure & prior secigion which declined to make an award of counsel
fees. The Court neted in the December 17, 1998 decision that under
tre casa of MA;szugﬁ_QQ$!iUELJLJEQE&_QﬂqhﬂﬁémgiﬁﬂEﬁnﬁ (239 AD24
g4l {Third Dept., 1597]} the standard for awarding attorneys fees
in a FOIL proceeding was: whether (1) the peritionex gubstantially
prevailed, () the record regquested was of clearly significant
interag. to the general publie, and (3) the agency lacked &
reasonahie busas in AW for withholding thé record (ges, Matrer of
QQE&LL.L_LIQML_QL.W, gupra, pp. 843-844). The Court
frund that petitioner had eubstantially prevailed and that the
respondents tacked a reasonakle pasis in law for withhelding the
records. The Court furcher found, however, that it had not been
gararlished that the records in question were of "clearly

significant ipterest" to the general public.

pecitioner argues that the court erred in determining that

-ha FOIL applicatien in question was not of clearly eignificant

f‘, nu-

e

~esr to the general public. In support of the instant motien

petiticoner has annexed newspaper clippings from The Record

(pubiished December 22, 1998) and the Albany Times Union (published
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Decemnber 23. 1998) and Metroland (published December 10, 15%8)

which reported on the Couxe's decision.

respondente ogpese the application argquing that ne new issues
have keen presented by the petitioner in his motion papers and that

tnere is no basis for the Court to recensider its prior wuling.

A motion to reargus, directed to the sound discrecion of the
Juart, must dewmonstrate that the Court overlooked, migapplied ov

misapgrehended the velevant facts or law (gsee, BSpa_ _Realty

Amecciaves v. Spr.ngs Asssciates, 213 ADzd 781, 783 [Third Dept.,
1995]; Grassel v, Alpbany Medical Center, 223 AD24 803, 802 (Third
Depr.. 1994)). Ing purpose i8S not to serve as a vehicle to permit

tre unsuccessful party to argue once again the very questions
pryovicatly decided (ges, Foley y. Roghe 68 AD2d 588, 567 (First
Lept . 1%79)), 1v dgepied 56 Ny2d 507). A wmotion to renew must he

based upon newly discovered svidence that was not available when

the original motion was made (8pa Realty Agsogiates v, Springs
Associater . supra, at p. 783; Gragsel v, Albany Medical Cepnter,
gupra, At p. 804) and must demonstrate A justifiable excude for not

placing such new facts Pefore the Court on the original appl:ication

‘id.: Sarnes vy, S8gate, 159 AD2d 753, 753, 754 [Third Dept.. 1980]).

-

As a motieon to reargue, the Court is of the view that
prticioner hag fajled to demonstrate how the Court overlooked,

misapplied or misapprehended the relevant facts or law.
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ASs &4 moticon to renew, petitioner has preaented evidence, tO
wir the above-described newspaper clippings, which ebviously ¢ould
ne: have been produced on the original applicartion, and which

cherefors would qualify as newly digcavered evidence.

‘n view wf the exsent of media coverage in connection with the
inscant FOIL appiication, and upon recongideration, the Court
conciudes that it must wmedify its prior ruling and find that the

FCYL apglication was of clearly significant public interest.

e Sourt finds that petitioner's motion to reargue must be
deniced, mut that pecitioner's motion te renew should be granted.

gpon reuewal, the Court Grante petitioner's application for

ceriricner is direcred to submit tce the Court within twenty
(70, days an affidavit of attorneys services on notice to the

)

4]

spondencs  The affidavie of attorneys gervices should set forth
in Aetail the gervice provided, the date of such service, the cime
expended, and ¢oupnsel's hourly rate. Respondents should, within
rwenzy (20) daye theceafter, submit responsive papers, if any, and
advisas the Courr if a hearing on the issue of attorneys fees is

requesced.

The Ccurt directs chat, subject to the foregoing, ics
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decision/order/judgmenc dated December 17, 1998 shall otherwise

| emain in full force and effect.

S0 ORDERED and ADJUDGEDR!

whiz ghall coenstitute the decision and order and judgment of

/
//
- (i;}%sﬁﬁdLﬁ} //
wated:  Troy, New Yogk AT '*C? -
A

uguzr 26, 1999 reme Court Justice
George B. Ceresia, Jr.

papere Corisidared:

. worice of Perition, Petitiom and Exhibits

2 answer dated February 2, 1998

(< zeply To Anszwer

: Notice of Motion dated January 19, 1999, Supporting Papers
and Exhibics
Bffirmation in Oppoaition of Stephen A. Pechenik, Esg.,
dated June 8, 1999
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