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SUPREME COURT OF TEE STATE QF NEW YORK Q
COUNTY 0P NEW YORK: PART 508 4’5(

COLLIZR COUNTY PUBLISHING COMPANY,
Petivioner,

For a judgment jpursuant to Axticle 76
of- the Civil Practice Law and Rulps

-~against - Index INo, 105610700

OFFICE QF THE DISTRICT ATTORNEY CF THE
COUNTY OF NEW YORX and GARY J. GALPERIN,
ASSISTANT DISTRICT ATTORNEY,

%e-*;::;::‘.e::,s.

For Patitiomer: Rarerr M_ Kramer.
For Respondent: XKristin A. Kirk
JUSTICE BRUCE ALLEN:

Petitioner seeks review of a determination de‘_nying itm
Freedom of Informwation Law (*FOIL") request. In ton Tequests
(which were treated as ope combined request by resipondent}
petitioner sought access to documents. presented to defense
attornays in discovary in cases pending under indictme=nts arising
cut of the investigaticn of A.S. Golidmes & Co.. O jEdiinistrativi.
appeal, respondent Galperin, the agency's FOIL- appeals officer,
upheld denial of the request. Respoandent determined chac the

denial was prop=r under Public Officersz Taw §87(2)i(e) (:L) and

e} (iii) . Those subsections exempt from disclosure records which
are compiled for law enforcement purpeoses and whic!h: if
disclased, would (i) incerfere. with law enforcemezt
investigations or judicial proceediags or {iiij] iGentify =

coz.-.fiéaez’.:ie.i gource or disclose ;onii_den:iai informarion reiacing
to a criminal investigation.

There do ot appear to be any reparted New York cases

regarding third party FOIL regquests for materials provided to
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defendants in perding criminal cages. Periticner citas gaveral

Florida cases on this issue., However, Florida has ja statute which
specifically p:oviées that documents which are .req?uized by law to
be given to a criminal defendant are public records subject to
disclosure. Fla. St. §119.011(c) (5). New York dces not have any
gimilar statute. Indeed, numercus decisicns have moted the lack
of comnnection between the materials which must be disclosed to a
defendant under the discovery provisione of rhe CPL. and rhose
which must be disclosed to a membexr of the gemerzl pubiic urnder
FOIL. Legal 34 i ity i ga.n;nan:

A.D.2d , 713 N,Y.S.2d 3 (1° Dept. 2000); Gould vl xvon, 89

N.¥.2d 267; Begple v, Seely, 179 Misc.2d 42 (Sup. :c:. Kings
County, 19%8).

. . . L
Prior to the determination of the administrative appeal,
petiticuner scught an advisory opinicn from the Committee on Open
. [} - [ » i N
Govermment. The Commttes issued an opinion which generally

suppozts the position which petiticmer takes in thgs proceeding:
|

that respondent's initizal denial did ror contain a sufficient

articulation of a particularized and specific justification to
overcome the presumption of public access which attaches to
agency Tecords.
Normally; courts should defer to rhe opivions|of the
Committee oﬁ Ogén. Gc-:rerrment nt'b, resj_:ect to FOILL i.ésues_
Rwasmik v. City of New York, 252 A.p.2d 171 (1® _Delpt. 1999) .

However, the Committee's opinion was necessarily ba%sed on the

facts presented to it at the time, which included only
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specific facts gignificantly alters the isgues in |the present
case_ The Committee's opiniocn slso predated the First Department's

decigion in Legal Ald v JWPD, supra.

One of zhe arguments made by regpozdents is that they were

1
entitled to rely on a blanket exemption of the req'_uested

materials under Public Officers Law §87(2) (e) (i), The First

Department, in Legal Aid v, NYPD, and the Sec¢ond l:,epa::'tment, in

Pipravo v Pirro, 258 A.D.22 202 (2™ Dept. 1993) each held that

such an exemption could apply to FOIL regquests madie by defeundants
in a pendina criminal action. As set out below, I ido not find
that respondents need to rely on a blanket exe:@ti%on at this
point. Nevertheless, the Pittarg and legal Aid cases are

i
ingtructive on two issues. First, it is clear thar:; pecitioner's
centention chazx §87(2) (e) (i) donas ner apply becaug&ge indictments
have been handed down 18 incorrect. Secomnd, it is lalso clear that
the specificity required of an agency to justify nondisclosure
will be leass when it involves the application of &R7(2) (e) (i) to

a pending case or investigation.

3
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That a lesser showing than normal is reguired (and therxefore

more discretion is afforded the agency) im such ca’ses is entirely
logical. In countrast to, for exasple, the exemptic:r.s claimed in

Gould v. NYPD, supra, an exemprtion clzaimed updex é_ev {2} (e} (i) is

necessarily only temporary.

[
The affirmation of A.D.A. Suttlehan indicates tkat the
]

i
requested records azre compromised of "several :ruclkloa.ds" of
i
. . I .
materials, including hundzeds of bemes and file cabinets f2ll of

documents, photogxraphs, audic and videc recordingd, and
- .i
electronic records. Discovery was carried out over the course of

several months, with defense. attorneya inspecting ithe materials

in the pz"esence of members of ‘cﬁe District Attorney's staff. Some
of the materials were provided to only some of the% defendants,
who were restricted by court order from disclosing their content-
to other defendants. Bécause of the volume of documents, and
becéuse the physical location and order of the decume=nts is
relevant to the People’s case, close su:pex;vision i8 required
durz_na the inspection process.

I fipnd that this.ig a sufficient ahowlnc: e e'acablIBh that
allowing iesgecition by the gemeral publis would interfere w"_th
law ,.:enﬁorce_ment; investigations or judicial proceedings by

gtzraininy resources and thzrestening the integricy [of the

pPetitioner apparently believes that respondent is required

to set out a specific justification with regard tc; each separate
y

record. However. this ignores the nature of petitioned’s own

4
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request. In Qauld v, NVPD, gupra, the peticicners! had sach

requested menu books and/or dd373 with respact roi theirx

individual cases. The Court of Appesls held that the respondaat.

could not rely on claimed blanket exsmprions -- ife.ltha: those

. |
types of documents were exempt in all casss -- rather than

address the specific docwment in the gpecific ca %. That is oot

. . |
the sircuation here. Petitioner bas nct requested ?EY specific

documents. Petitioner's request was to ingpect all] discovery
evidence thac has been presented te defenss attormnays  The

justification offered; as now enlighrternsd by the supporting

affirmacion, is entirely zesponsiive to the torme %f cthat reguesc.

Since I f£ind that respondents have made a su%ficient showing
to justify exemption frem disclosure under §37(2}ée)(i)L thexre iz
no need at this time tco consider the agplieabilit} of

§e87¢2) (e) (1did) .

Cctegber S, 2000

v
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