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TATE OF NEW YORK \

3UPREME COURT COUNTY OF WAYNE \
]

L
N

In the Matter of The Application of GENEVA PRINTING co:.
and DONALD C. HADLEY, :

Petitioner, %,
~against- N

v

ILLAGE OF LYONS, NEW YORK; JOHN J. DASHNEY, as Mayor

f the Village of Lyons, New York: and CORRINE COMELLA,

& Records Access Officer of the village of Lyons, New

ork‘. . . -
Respondents.

2

PPEARANCES :

4

IXON, HARGRAVE, DEVANS & DOYLE (Robert C. Bernius of counsel)

.fior Petitioners. ’

ICHARD C. WUNDER, Village Attorney, for Respondents,

CEMER AND FEATHERSTONHAUGH {Marjorie E. Karowe of counsel) for
ntervenors, Village of Lyons Unit, Wayne County Chapter, Local
859, Civil Service Employees Association.

! DECISION

The issue here is whether New York State's Freedom of Infor

ial. Por the reasons which follow the court now holds that it

This CPLR Article 78 ﬁroceodlng ﬂn the nature of mandamusg,

uthorized by Public Officers Law 569. sub.4, par. A, is brought

Y the petitioner, Geneva Printing Company, tq revisw under the

‘crutiny of the Freedom of Information Law (FOIL) the detezminat;qﬂ"

public officials for the Village of Lyons denying disclosure of

jhe final determination of the Robert Wykle arbitration hearing of




e

:December 6, 1979. The arbitration hearing resulted from a
jgrievance filed by the union representing village employeers
-disputing the Village's intention to discipline Wykle, the
IAssistant Suprevisor of tha Water and Sewer Department for the
:Village of Lyons. The misconduct specified in the charges
ébrought against Wykle was the performance by him of a private job
for pay while on village time. Coincidentally, Wykle was also
the head of ;he Village'g employée-unlon.

Before the hearing was completed the Village and the Village
of Lyons Unit, Wayne County Chapter, Local 859 of the Civil Serv-
ice Employees Association, (Union), on behalf of Wykle, entered

into a settlement of the charges. It was agreed by the parties

to the settlement aﬁd tatified by Wykle that the Vlllage would not'
|

release {nformation pertaining to the settlement agreement. !

The union has steadfastly maintained that confidentiality
iof the terms of the agreement was a precondition to the union'sc
and Wykle's aaseét éo the settlement and waiver of their right
to proceed to 2 final arbitration decision. - §

- rollowing_this tanlgtlon of th;.irbitration hearing, petit-
ioner through its nanagihg editor, Hadley, requested that the
recz-*- velating:to the settlement be made available. Although
phrased as a request for'“auy and all records of the final deter-

: : ¥ : :
mination of the....arbitration hearing....*, there is no question

but what was sought was more than to be informed by what mathod

. the matter was resolved. The request covers the actual terms of

Petitioner is the publisher of the Finger Lakes Times, an !

“the settlament.

i
i
ievening newspaper with a circulation of 19,000 that includes Waynez

'
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Founty of which Lyons is the county seat. The paper had previously

published an article detailing the charges asserted against Wykl:z.

|
|
|

" Petitioner's request was deni=d, initially by the Village's
§§ecord Access Officer, then, following an app:2al from that dacic-
ﬁion, by the Village®s Mayor. It argues that under FOIL the vil-
lage is compelled to produce the material sought.

- Patitioner's position finds support in the advisory opinion
rendered in this matter by the Committee on Public Access. The
committee, statutorily created (Public Officers Law §89), has
among its duties the 1ssuanc; of advisory opinions, guidelines
and.rulea and r;gulationa to further the implementation of FOIL

throughout the state. On this occasion the Committee advised the

Mayof that none of the three statutory exemptions relied'upon by

the Vvillage applied to this situation. Additionally, it alerted
i

the Village to the burden placed upon it in sustaining its denial.f

yNeverthelaess, the Village persisted in its refusal to accede to !
the petitioner's request.

“Since the commitgee is the ftate agency charged with admin-
is;ering thé{freed;h otwlg}o;ﬁatibn Law, its interpretation of
the statute, if not irrational or unreasonable, should be upheld.

(Matter of Sheehan v. City of Binghamton, 59 AD24 808, 809, swra)l

(Miracle Mile Asaociates v. Yudelson, 68 AD2d 176, 181; slso see
Machacek v, Harris, 431 NYs 24 927, 929)

The union, by an Order to Show Cause, sought leave of the

icourt to intervene in this matter insisting that it and its
‘member employee could b= adveresely affected and that the Village
did vigorously oppose the petition, The court, having been per-

lsuaded that the Village did not adequately reprassent the union

i
i
|
i
i
!
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Fnd its member with regard to all the issues at stake, granted
khe union's motion. (CPLR §§1012 [2], 7802 {D]) Accordingly, the

kourt received the union's answer to the petition and its memoran-
dum of law in support thereof. '

; Although Wykle did not seek parmission to intervene, appendgd

l
to the union's answer is his affidavit opposing disclosure. There-

ore, the court is convinced that hie interests are adequately

rotected. } i :

Intervenor's answer conta#ns nine affirmatiye defenses to
:k%he petition, which, upon examination, may be consolidated into
five distinct defenses. They are:

1) that the record is protected from discovery by the

tommon law privilega;

2) that the record is axempted from disclosure by
?ublic Officer's Law section 87, sub'd.2,par. b., as an unwarranted
Invasion of personal privilege;.. .. :
3) that the record is exempted from disclosure by Public
Officer's Law aect{pn 87, subd. 2, par. c, since disclosute would
impair present or 1uminent colle;tive bargaining nogotiationsx

4) that the denial of access was proper as the records
tre not final determinations. (Public Officer's Law section 87,

I ubd. 2, par. g;
- . 5) that the petition is btou;ht on pramaturely..‘

It is the intervenor & contention that the common law privi-

dlege, which attaches to "confidential communications between public
ﬁffieers, and to public officers, in the performance of their duties

Lhere the public interest requires that such confidential communi-~

ations or sources should not be divulged.* (People v. Keating,

RS
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1686 App. Div. 150, 153; Cirale v. 80 Pine St. Corp., 35 Nya2d 113,

117) applies here. The union arguees that the harm apparent to the

ublic interest if the negotiated settlement should be disclosed
]
kontrary to its express terms would be that it would seriously

jamper the settlement of public sector labor disputes prior to ;
“rbitration. The union insists that the public interest is bene-
itted by maintaining harmonious relationships between govarnment
nd its employces. Also, the union points to the expenae the
public is savéd by the resolution of the.dispute prior to arbitra-

tion. .

After some doubt as to whether the common law privilege.

temained intact after the passage of the Freedom of Information

Law (see Cirale v, 80 Pine §t. Corp.., sﬁpra.: Young v. Town of

the Village of Johnson City, 83 Misc.2d 125, 128), it

untington, 88 Misc.2d 632, 639, 640; Farrell v. village Board of

Low appears settled by the Court of Appeals that the common law

rivilege has been pre-empted by the Freedom of Information Law.

ee also City of New York v. Bustop Shelters, Inc., 104 Misc. 24
02, 711). It is now incumbént on those opposing discloeure to

dentify the specific exemption under FOIL which excepts the

]

ﬂfubject records trom disclosure.

In any event. even if the court vere to apply the common law

tule it would find that on the balance the public interest is best
served not by concealing the dieposition of these matters. Rather,
the citizen's right to know that public servants are held account-

Pb1e~when they abuse the public trust outweighs any advantage that
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would accrue to municipalities were they able to negotiate discip- :

giinazy matters with its employee with the power to suppress the
i
‘terms of any settlement.

In this regard the public policy is expressed in §84 of the

iPublic Officers Law which provifles in pertinent part:
I: “The legislature hereby finds that a free society is
maintained when government is responsive and responsible
to the public, and when the public is aware of govern-
mental actions. The more open a government is with its
citizenry, the greater the understanding and participation
of the public in government.

«++sThe people’'s right to know the process of government
decision making and to review the documents and statistics
leading to determinations is basic to our society. Access
to such information should not be thwarted by shrouding
it with the cloak of secrecy or confidentiality.

The legislature therefore declares that the govern-
ment is the public's business and that the public,
individually and collectively and represented by z frece
press, should have access to the records of government
in accordance with the provisions of this article.*

i For these reasons éhe common law privilege can not with-

jstand the public's right to know the result reached by settlement
in the village‘'s disciplinary action.

. Turning then to the statutory exemptions relied upon.by the
1neervenor under section 87, subd.2 of the Public Officera Law,

it must be noted that the burden rests squarely upon those opposing
laccess to agency records to establish that it is excepted by a
provision contained in section 87, subd. 2 of the Public Officers
lLaw from the general rule of FOIL that “allzzecofdsffare subject
ko dlsclosuie. {(Public otficefg Laﬁ séé. subd.d;“par.bsinatter of

Eestcheseer Rockland Newspapers v, Kimball, 50 NY2d 575; Matter of '

Doolan v, Board of Cooperative Educational Services, Second Super-:

visory Dist. of Suffolk Co., 48 NY2d 341, 346)




When disclosure will constitute an unwarranted invasion of

rivacy under §87 (2)(b) is further delinzated by Public Officers

aw §89 (2)(b). Three of the cited examples are claimed by th=
ion to apply. They are subparagraph i, which protecte from
ieclosure "employment, medical or credit histories or personal
.eferences of applicants for employment.", subparagraph iv, which
rovides an exemption from disclosure for "information of a person-
1 nature when disclosure would result in economic oT pereonal

]
ardship to the snbject party and such information is not relevant
o the work of the agency requestinq or maintaining it“ and sub-
axagraph ' which also provides an exemption for ‘1n£ornation of
personal natute reported in confidence to an agency and not
alevaat to the o6rdinary wﬁrk of suaﬁ agency."

The court reads §89 (2) (b) (1) narrowly to except from dis-
Elosure only embloyment histories, medical hietories, credit
histories and personal references of applicants for employment.
Thas it has na application to these records as Wykle is an employee
thot an applicant £ox employment. In any event, petitioner does
hEot aeak to lnepect the amployee . pexsonnal tile. ais tequest
s limited to ascerta&ning the terms of a2 settlement entered into
lby public officials with a public employee. Petitioner is entitled
‘|[po ascertain the outcome of the ¥illage's diaciplinary actionwaven
:houghzahe ;hcord_later became part of the»cmployee'i personnel
file. e g .'_.--. RO S
The application of the other two personal privacy provisions |
ralied on by the union fail for identical reasons. Both have as |
[ basic premise to their operation the condition that the inform-

tion concern matters of a personal nature. The records that
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#etitioner requeets can not be so classified. They deal with a
ﬁatter of public concern, that being a public employee's account-
ibility for misconduct. Moreover, assuming the objectors had
AEade a factual demonstration of an unwarranted invasion of privacy

ksee Matter of United Pederation of Teachers v. New York City

rations, 104 Misc.2d 623, 625), neverthe-
ess thay have not met the coniﬁnctlve éeduirement of both provis-

ons because the information unqueséionably relates to the ordinary

usiness of the village. (see Matter of Gannett Co., Inc. V.

of Monroe, 45 NY24 954, affirming 59 AD2d4 309; Matter of
cHacek v. Harris, 431 NYS24 927, 929). The discipline of public
mployees and the compiling of records to reflect the result of

the disciplinary actions are esiential. routine functions of

government at all levels. (see, generally Matter of Gannett Co.,

Inc. v.'éounty of Monroz, 59 RD24 309, 312) E
b With regard to the claim that disclosure would impair

|present or imminent collective bargaining negotiations the court
finds the contention to be devoid ot any substance to support it.

(see Matter of the United Fed. of Teachars v. New York City Healt

nd Hoepital Corporation, 104 Hisc.Zd 623, 625; Contracting

lumber Cooperative Restoration Corp. v, Ameruso, 105 Misc.2d 951,
53; contrast Cohalan v. Board of ehe Baxgort-nlue Point School

|13 4 i
Qist.. 74 AD24 812) : . . ! : _

At bost the intervenor has alleged that the effect of order-

ing disclosure will be to discourage future confidential settlements,
The settlement of employee grievances arising out of disciplinary '
actions brought by the municipality will remain a viable option,

Eotwithstanding a finding that the FOIL removes the prospect for
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p "cloak of secrecy" surrounding the terms of the settlement.
r

: Granted, that it is firmly established that disciplinary
pctione against a public employer may, by agreement.between the
i

bubltc employer and employee, be resolved by arbitration (see

h}nqhamton Civil Service Forum v. City of Binghamton, 44 NY2d 122,
;31-132), nonc¢thuless the parties do not enjoy unbridled power in
e range of terms that may be agreed upon. So it is with the
ettlemené of Aisputes prior to a submission to arbitration.
The scope of peiﬁitted and encouraged bargaining gnd arbi-

ration‘is limited by plain and clear prohibition found in statute

r decisional law, and may be further restricted by considerations
f objectively demonstrable public policy. (Matter of Union Free

2 of Town of Chesktowaga v. Nyquist, 38 NY2d 137, ;

H43: Matter of Susguehanna Val. Cent. School Dist. at Conklin
| Susquehanna Val. Teachers' 2ssn.}, 37 NY2d 614; Matter of DePaulo :

City of Albany], 72 AD24 662.)

In Board of Education v. Areman. (41 NY2d 527), the Court of

ppeals in concluding that a provision in a collective bargaining
greement uhich bargained away the board of education s tight to
inspect personnel files was unenforcable as contrary to statutes
nd public pollcy etatad- “Boards of education are but reprasent-
Etivea of the public: interest a;d the public interest must,

-ertainly at times. blnd these representahives and limit or restrick

heir power to, in turn. bind the public which thaey represant.
[at P- 531).

i A gmilar restriction on the power of the rapreqontatives fori
he Village of Lyones to compromise the public right to inspect
Fublic records operates in thie instance.

The agreement to conceal the terms of this settlement is
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‘I policy or det:irmination, does not apply. - Intervenor and respond-

|

=10~

icontrary to the FOIL unlass there is a specific excmption from

'diﬁCIOFure. Without one, the agreement iz invalid incofar as

restricting the right of th: public to access.

No automatic axemption is grant:d merely because thuz racords
relate to an aspect of bargaining between the public employer andé
‘the cmployee's union. The court finds that in light of FOIL,
the parties could not have entertainsd tha reasonable expectation
that it was permiesible to‘?onceal tha results of the Village's ;
4digciplinary action. The sattlement should have been drawn with
the liﬁitatians contained in FOIL on restricting free access in
mind.

Respondent and intervenor have failed to substantiate their
glaim.that disclosure will be inimical to fhtute collactive bar-

gaining.

The reports sought by patitioner are clearly final determin-,

atione so that the exemption containzd in §87(2) (g) (1ii) for
inter-agency or intra-agaency magezials which are not final agency
ent have at;uéd £hat onij'the Record of Settlement constitutas the
final determination. That paper, slgne§ by the arbitrator, merely
notes that as a result of the settlament, entered into subsequent
to the commencemant of a hearing, the matter was closed.

it 15 the terms of the settlement, not just a nbtation that

a settlement resulted, which comprise the final determination of

this matter. The public is entitled to know what penalty, if any,
the employa: suffersd. (see Walker v. City of New York, 64 AD2d i
980; Matter of Poole v, Myquist, 89 Misc.2d 705; Farrell v. VillagL
Bd. of Trustees of the Village of . Johnson City, 83 Misc.2d 125.)
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Fh: reporte are manifestly not pre-d-cisional material which are
purzly reflactivs, advisory or delibzrative in nature. Thesa
itypes of material would merit an axemption. (see Sinicropi v.

‘Eounty of Nassau, 76 rD2d 832; Matter of Mchulay v. Board of Edu<..,.

1 AD24 1048, aff'd. 48 NY2d 659; cf. Matter of Miracla Mile Mall

. Yudelson, supra, at pp. 181, 182.)

The instant records are the decieion or final da2termination

£ the village, albeit arrived at by settlement with the intervenor
nd its employe=z. The Record of Settlament does not screen them
rom disclosure, . - -t Wt

Moreover, the subject record contains factual information,
hus the exemption permitg access. x(Public Officere Law, section

7, subd.2, par.g (i):; Matter of Miracle Mils: Mall v. Yudelson,

upra. at p. 181. Matter of Dunka v. Goldmarle, S4 RD24d 446, 448,

—______.____.___-—-——-——————

o

$49, affd. 43 My2d 754).
-w- -prior to final disposition of the charges of misconduct
gainat a public employee the argumcnt is well taken that §87(2) (g)

pplien'to oxempt~£:on discloaurc the pature of the chargea, invest

of Syracuse, 430 NYS2d 400, 404.)

Finally, intervenor maintains that disclosure would b: pre-
ature until the party exercises his right to arbitration of the

ispute and ; final determination is then made by the arbitrator.
t claims that a detsrmination by this court that disclosure is

'andated will entitle th: employee to rescission of their sattle-

ent agrzement and veturn him to the status quo before the agree-
ent. Therefore, intervenor insists a final determination will

oﬁ.be made until a full arbitration hearing is had and a decision

endered. At that time intervenor argues the p:titioner could

gations and recommendations of hearing panels. (Matter of Herald !

!
i

T
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then apply for disclosure of the final determination.

; The court disagrees with this contention. Petitioner i-=

entitled to disclosure immediately irrespective of wh-thar th-

union or its employee is entitled to rascission. Petitionzr has

i

the right to know the terms of the accommodation that was resched
|

Fith intarvenor and Wykle.

In any event, the court is not in a position to rule whether
khe effect of this decision, presuming the viilage complies with
‘|it, will render the contract void and entitle the intervenor to
rascission. (see 10 NY Jur., Contracts §184). The court is
pnadare of the full terms of th; ;gres;ent. Irurthermore. it may
pe that th: proper forum to resolve any dispute that eventuates

be tween the village and the union as an outgrowth of this dacicion

is arbitration. (see City of Buffalo v. American Federation of

Ftage, County and Municipal Employeee, - -AD24 - » [Fourth

xbept., February 13, 19811}).

Accordingly, the opinion of the Committee on Public Access

is affirmed and the petition granted.

L3

Shhniﬁ'judgiont.l_ R } '.,_.’ !

bated; V—acd 25, /981 Pe N Qs

U John 7. Conway
Supreme Court Justice




