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SUPREME COURT, NEW YORK COUNTY

MATTER OF LINZ v. THE POLICE
DEPARTMENT OF THE CITY OF NEW
YORK — Petitioners bring this Article 78
proceeding sgeking to compel respofi-
dents to provide records and documents
pursuant to Public Officers Law §89, et.

~ sed., which Is the NY Freedom of Informa-
tion Law (FOIL). Petitioners are professors
at three different colleges and are engaged
in research on _soc;iological/criminal law
issues, The data sought by petitioners is
fully described in the petition. Basically,
petitioners seek a “data disk/CD-ROM”
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containing information for the period from’

July 1, 1998 to June 30, 2001 of logged 911
_calls leading to dispatch and reported by
geographic section (also referred to as
CFS911 calls). Petitioners also seek a.copy
of the codebook used to interpret the 811
calls and physical sector maps for the five
‘boroughs of New York City.

During June and July of this year, peti-
tioners were in communication with and
met with staff in the NY Police Department
Management, Analysis & Planning Division
regarding this data request. Petitioners
claim that based on these conversations
and mectings, they believed that the NYPD
was going to provide the data, that the °~

) preparation of a data disk/CD-ROM con-
taining the requested information was
either done or almost done by mid-July,
and that the materials would be available
for pickup on July 12, 2001, Petitioners fur-
ther contend that this pickup did not hap-
pen because on July 20, 2001, petitioner
Larry Heuer was informed that the release
of the data was not being approved by
senior or supervisory personnel employed
by respondents. In his affidavit submitted
to this Court, petitioner Heuer contends
that Lt. Costello of the NYPD told him that
there were “potitical forces” that were pre-
venting the release of the data.

Respondents have submitted affidavits,
including one from Lt. Costello, disputing
that petitioners ever were told that a CD-
ROM had been compiled or that all the

~ materials were available for pickup.

Rather, Lt. Costello contends that any

statement he made about the data being
on someone’s desk referred to the'underly-
ing documents and not to any CD-ROM.

Furthermore, Lt. Costello contends that he

specifically asked petitioner Heuer if he

- had received.approval from a Deputy Com-

missioner and informed petitioner that the
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On July 26, 2001, petitioner Linz made a
written FOIL request concerning the mate-
Fials that are thegubject of this litigation.
On July 30, 2001, Lt. Daniel Gonzalez of the
NYPD Legal Buread wrote to petitioner -
Linz stating that preliminary determina-
tion had been made that, if the requeste
materials werc contained in the files of the
NYPD, they were at least partly disclos-
able under FOIL. However, Lt. Gonzalez
indicated that the disclosure request
could not be granted until the records
were located and a review was conducted
to determine whether any part of the data
was exempt from disclosure under FOIL.
Lt. Gonzalez indicated that this process
would be completed within 120 days of the
letter, which would be Noverber 30, 2001.

On August 8, petitioner Linz wrote to the
Records Access Appeal Officer of the
NYPD indicating that he believed that his -
FOIL request had been éonstructively
denied and he was appealing that deci-
sion. In that letter, petitioner contends”
that the 120 day period outlined in Lt. Gon-
zalez’ letter violates FOIL and that the
Police Department coutd not have legiti-
mately needed 120 days since the data had
been available for'pickup in mid-July.

In September, petitioners filed the
instant action seeking an order directing
respondents to provide immediate access
to the records listed in the FOIL request
and also seeking attorneys’ fees and other
reasonable litigation costs. Respondents )
filed a cross motion to dismiss contending

that this Court lacks iu_risdiction since
respondents have not yel denied petition-
ers’ request, but merely indicated that
they would take 120 days to review the
docuinents. Furthermiore. respondents
contend that the instant action should be
dismissed because petitioners failed to
exhaust administrative remedies. .
Pubtic Officers Law §89(3) does not set
forth the Lime period for delivery by an
agency of documents requested under
FOIL, Rather, the statutc merely reguires
that the. agency, within live business days
of the receipt of 8 written request, make
the record available, deny the request in
writing, of furnish a written acknowledg-
ment containiing ait npprux’nnnLu date
when the request will be granled or
denied. Respondents contend that this liti-
gation is prematuie since no challenge

information could notbe released without
approval from a supervisor.

was appropriate untilthe.120 .dayperiod
requested by the NYPD had passed and a
final delermination had been made by the
agency. This argument, if accepted, would
completely insulate from judicial review an
agency’s decision aboul the amount of
time it needed to respond to FOIL
requests. 1t would also undermine the very
purpose of FOIL, which is 1O promote the
public's right to know about the workings
of government by allowing access to infor-
mation kept by gove‘rnmenl agencies. See
generally, Russo v. Nassau County Comn.
College, 81 N.Y.2¢1 69 (1993); Matter of
Fink v. Lefkowitz, 47 N.Y.2d 567, 571 (1979).

. one filed here, mnight indeed be premature.
. Certainly, an individual yequesting docu-

in the'absence of a specilic statutory
period, this Court concludes that respon-
dents should be given a “yeasonable” peri-
od to comply with a FOIL request. The
determination of whether a period is rea-
sonable must be made on a case by case
basis taking into account the volume of
documents requested, the time involved in
locating the material, and the complexity
of the issues fuvolved in deteriining ’
whether the materials fall within one of
the exceptions Lo disclosure. Such a stai-
dard is consistent with sowme of the lan-
guage in the opinions, submitted by
petitioners in this case, of the Comnnittee
on Open Governmeit, the agency charged
with issuing advisory opinions oi FOIL.

The Court concludes Lthat petitioners
had a right to file this Article 78 action
seeking to compel respondents Lo provide
these documents. indeed, itis undisputed
that an Article 78 proceeding would be the
appropriate vehicle to challenye respoi-
dents’ actions if they ultimately informed
petitioners that they were not going to
provide some or ail of the requested mate-
rials. See In e Alicea v. NYPD, _ AD2d__,
731 N.Y.5.2d 19 (ist Dept. 2001); In re New
York Public Interest Rescarch Group V.
Cohen, 188 Misc.2d 658 (Sup. Cr.NY. Cty.
2001). This Court sees no reason to con-
clude that such a proceeding is inappyo-

priate now simply because respondents, in

| essence, contend that they are entitled 1o a

wwaiting™ period of 120 days before peti- .
tioners have a right to bring such an action.’-
In denying respondents’ motion todis-
miss, this Court recognizes that there may

e cases i whici a lawsuit, such as the

ments under FOIL should give the agency
some time to respond to the request
before commencing fitigation. This Court, i
however, need not decide what such it
period should be since at this point the |
120 days ariginally requested bY respon-’ ‘
dents to answer the FOIL request have
now passed.’ Furthermore, although the
factual affidavils submitted to this Court
raise some question about whether the
data had been fully compiled priot to this
litigation, the aifidavits also unquestion-
ably establish that petitioners had been
working with respondents to identify the
specific data for several months prior to
the actual commencement of this litiga-

_tion. Thus, petitioners did not act precipt- ;
tously, under all il circumstancesyin - ——- o
bringing the instant case. i



-a-

Finally, this Court rejécts respondents’
claim that the instant aétion should be dis-
missed because petitioners failed to
exhaust admuinistrative remedies by
appealing respondents’ FOIL actions. First,
petitioners did file an administrative
appeal on August 8 by writing to the
Record Access Appeals Officer, Further-
more, respondents. argument that peti-
tioners’ letter of appeal to the Records _
Access Officer was premature is simply a
reiteration of their position, which this
Court finds unpersuasive, that petitioners
were not entitled Lo take any action until
the entire 120 day period had passed. -

Respondents have requested additional
time to answer on the merits in the event
this Court denies their motion to dismiss.
Although it is difficult to determine what
purpose could be served by adjourning
the matter for more legal papers, this
Court must allow respondents time to file
an answer. See Garlick v. Siclaff, 202 A.D.2d
192 (1st Dept. 1994); 230 Tenants Corp. v.
Board of Standards and Appeals, 101
A.D.2d 53 (st Dept. 1984). This Court will
permit respondents ten days from the
issuance of this decision to file an answer?
Furthermore, petitioners’ request for
attorneys’ fees and other litigation costs is
held in abeyance pending receipt of
respondents’ answer, which should also
address this issue.

Accordingly, respondents’ cross-motion
to dismiss is denied. If respondents wish
Lo file an answer, they mnust do so no later
than December 13.

This constitutes the decision and order
of the Court.
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{1) The Appeliate Division in Lecker v. NYC
Board of Education, 157 AD.2d 186 (15t Dept.
1990}, declared invalid a reguation issued Ly the
Conmiltee on Cpen Government requiring that
record access be granted or dented within ten
days of the request. The Lecker opinien did not
provide any further guidance on what standard
should be used in evaluating the timeliness of an
agency's document production,

(2) This case has taken some time to resolve
hecause the Court was attempting to setile the
Matter and the respondents needed additional
lime o obiain certain lactual alfidavits, In partic-
ular, respondents had some difficulty contacting
certain police officers who had been redeployed
to various security details and the family assis-
lance center in the wecks {oliowing the Septem-
berll disaster. '

{3) Although the Court is not ruling oa the
merits at Uiis time, the Courl reminds respoi-
dents that the four months they originally
requested has passed and any responcding papers
shoutd, at 1his point in the case, inform the Court
and petitioners whelher and when respondents
intend to comply with the FOIL request.




