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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : 1A8 PART 62/36

.......................................... X
THE NEW YORK ENVIRONMENTAL LAW &
JUSTICL PROJLCT,
Pentioner, INDEX NO.
112035/05
-againste
' Motion Scq.
5?: s Lol
THE CITY OF NEW YORK & i £ 5
THE NEW YORK CITY POLICT ])FPART\AE\T ™ R 3
Respondents. R 4e
------------------------------------------ XF a,ﬁjé
DORIS LING-COHAN, J.: Sy NEW g

C#CH":‘
During the Republican National Convention C.Od‘ri‘:ent::.on) in the

gummer of 2004, the New York City Police Department (NYPD) arrested
more than 1,500 prctesters and bystandersg, and took most cf them to
pier 57 for processing and detention.' Pier 57 iz a former bus
depot, cwned and opcrated by the Metropolitan TransporLation
AuthoriLy, and was obtained by the ludson River Trust in June 2004.
At igsue in this proceeding is whether environmental and hazard
informacion and other documecnts related to Pier 57 should be turned
over., pursuanL Lo the Frecedom of Information Law {POIL) .
Specifically, peticioner The New York Snvironmeatal Law and

Justice Project (Law and Justice Project) brings this Article 78

Q.
5

prcceeding to annul the determination of the NYEFD
petitioner's rcquest, pursuant to FOIL, Public Officers Law {BCL)
§ 84, er seq., for the fcllowing categories of documents: (1) ail

data and reports of environmental testing and analysis performed

(=

with respect to Pier 37 on the Hudson River, in Manhattan: (2) a

agreements, stipulations and lcases with non-party Eudson River

Tark Trust governing =2 usc of RPler 57; (3) all cocmmunicatians
The Courl ackncwledges the assiscance of courc atLorney
Famucl Cherniak and low azern ‘Ba""aa Colic.
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concerning Pier 57 with other city agencies; and (4) all healch and

saferty complainris that have been made by poiice officers and

civilians who werc presert on Pier 57 netween Augus:t 26, 2004 and
September 23, 2¢04.

By letler darcd September 23, 2004, petitioner reguestcd the
anove named documents from NYPD, According to petitioner Law and
Justice Project, duec €O numersus reports of environmental
zontaminations and illnessecs at Pier 57, petitioner sought the
environmental healch and hazard data, pursuant to FOIL, to protect
rhe health of detainees and police officers who were present at the

ier during the Republican National Cenvention, and others who may
be cxposed to such alleged contamination in the future. The NYPD's
April 27, 2005 denial of petitioner's FOIL request was categorical.
It made no meation of any specific decumenrt. Petitioner seeks an
order requiring the NYPD to provide the documents sought.

Respondents have cross-moved, prior to filing their answer,
for an order dismissing the petition pursuant to CPLR 3211 (a) {7}
and 7804 (f). In support, respondcnts argue that the records sought
are exempl from disclosure pursuant to POL § 87(2) (e) (i) and (ii),
and that certain responsive reccrds consist of medical records of
individuals and are, therefore, exempt pursuant to POL §§ 87 (2)
{a) and 89 (2} (b) (1) and (ii). In addition, respondents
ropresent thaz there are 43 civil cases (federal civil cases)
currently pending in the United Statesg District Court for the
southorn Disctricn of New York arising out of the arrests made at
ere mime of the Convention, that al least ene of the rcspondents is
a3 dafondant in tncse cages, and rhat an unspecified number of che
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disputes in Lhose cases. Accordingly, respondents contend that
thig court shculd dismiss the petiticrn on the greund of comity.
Peritioner is nct a pariv to any of the Zederal civil cases.

The standard to determine a pre-answer meticn o dismiss for
Failure to state a cause cf action is whether the facts stated are
sufficient To SUpPpCrt any cognizanle lagal theory. Sec Campaign

for Fiscal FRaquity v, State of New vork, 86 NY2d 307, 318 (1995).

This standard is applicable to Article 78 proceedings. See

pivzaexald v. Matthews, 234 AD2d 193 (1¢ Dept 1997); Tucker v.

Batterv Park Citv Parks Corwv., 227 AD2d 318 (i* Dept 1996). Hexe,

as discussed below, the pleadings arc sufficient to warrant a

denial of the respondent’s motion to dismiss.

POL_§ 87 (2) (&) - Interference with Law Enforcement

It is well settiled that, pursvant to FOIL,

{a}ll goverament records are ... presumptively open
for public inspection and copying unless they fall
within one of the enumerated exemptions [POL] § 87
{(2}). To ensure wmaximnum access O government
documents, the exemptions are to be narzowly
construed, with the burden resting on the agency to
demonstrate Lhat the requestced material indeed
qualifies for an exemption. ... [Olaly where the
material requested falls squarcly within the ambit
of onc of these sratutory exemptions may disclosure
be withheld,

Matter of Gould v New York City Poli Lepr., 89 NY2d 267, 274-7%5

(1996) (citations and iaternal guotation marks omircted).

POL § 87 (2) provides in relevant part:

Baclr agency siall ... make available ... all
records, except that such agency may deny access D
recerds oy gortions thereel thac:

rforcement pursosas, and
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i interfers with law enforcement

investigations or judicial proceedings: [or]

1i. deprive a person of a right to a fair
rrial or impartial acjudication ...

An agency that seeks to withhold decuments, pursuant to one or
arcther of the statubory exampiions,  must make a particularized
showing that each such documcnt falls within that exemption. A
conclusery contention that an entire category of documents is

excmpt will not suffice. Matter of Washington Post Co. v New York

Stace Tng., Demt., 61 Nv2d 6557 (1984); Matgrer of Buffalo

Broadcasting Co. v Now York State Dept. of Correctional Servs.. 155

AD24 106 (3d Dept 1990}.

Although not applicable here, when a defendant in a pending
criminal case makes a FOIl, request for law enforcement records
pertaining to his or her arrest and prosccution, a categorical
determination may be made that the release of such delimited
documents would interierc with the pending criminal proceeding.

Marter of fegal Aid Soc. v New York Cityv Pelice Dept., 274 AD2d 207

(1st Dcpt 2000); Marcter of Pittari v Birrg, 258 AD2& 202 (2d Dept

19@9) . ft is noted that, here, it is undisputed that all of rthe
~viminal cases resulring Zrom the Republican Naticnal Convention
and Pier 57 have been concluded.

while respondents argue at some length that disclosurc of the
firse three categories of the decuments sought by petitioner would
interfere with respondents' defense of the federal c¢ivil cascs,
respondenta’ claim, that those documents were prepared for “law

nfsrcemens Durpeses”, s jimited Co counsel’s mere statement tnat

{J
e

suCn documents  wWeve:
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preparsed in connection wilh the NYPD's preparation
for chne City's public safeLy needs at the time of
che 2004 Republican National Cenvention.
Specificslly, the requested records pertain =o the
NYPD's usa of arrest processing facilities at Pler
57, ard as such, arc rtecuzds prepared for law
enforceTent purposes iln the first instance.

(Tamari Affirm., in Support, 9 12). whis entirely conclusery
statemert does not meet respondents' significant burden to
narLliculate parw.icularized and specific justification for not

disclosing requested documents." Matter of Gould v New York city

Police Dept., 89 NY2d at 275 {(internal guotation marks omitted).

Further, as pointed out by petitioner, all of the ¢riminal cases
have becn resolved and there is no ongoing law enlorcement
investigation which might be impeded by disclosure of these
documents. Moreover, the nature of the documents requested, such
as agreements, stipulations, and leases with non-party Hudson Park
Trust and other documents, cannot be characterized as having been
scompiled for law enforcement purposes”, given that such documents
were preparcd in the ordinary course of business, are not relatced
to a criminal enterprise under investigation by the NYPD, and
compiled for purposes encrrely unrelated to law enfozcemenc.

A "[flailure to establish the factual existence of (a] claimec

exemption ... cenders [the] claim for exemption unavailing.”
MatlLer of New York Assn. of Homes and Serve. for Aging, Inc. Vv
Novellg, 13 AD3d 958, 960-61 (3d Dept 2004). Thus, respondenis

have failed to show that the petition should be dismissed on the

bagis cf POL 37 (2) (e).

G4}
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Medical Records
oCL 87 § 2 f(a) allows agencics tro withhold reccrds that "are

specifically exempted from disclosure Dy state OX federsl stacute."

oOL §§ 8% (2) provides, in relevant part, that:
(a) The committee on puklic access to raccrds may
prorulgate  guidelines regarding deletion of
identifying details or withholding of records
otherwise available under this article to prevent
unwarranted invasions of personal privac¢y. I[n the
absence of such quidelines, an agency may delete
identifying details when it makes records
available.

(b) An unwarranted invasion of personal privacy
includes, but shall not be limited to:

i. disclosure of ... medical ... histoxies ...;
ii. disclosure of items involving the medical oz
personal records of a client or patient in a
medical facilirvy.
Although medical rscords including identifying information
fall within the privacy exemption of POL 87(2) (b), this is not a

blanket exemption. Agencies are directed to delete identifying

information and relcase the redacted records:

Unless otherwise provided by this articie, disclosure
ghall not be construcd to constitute an unwarranted
invasion of personal privacy...i. when identifying

detalis arc deleted...

POL §89(2 {(ci(i); see also Matter of New York Times Co._ v. New York

State Deot. of Healrh, 243 AD2d 157, 159-160 (3d Dept 1998) (FOILL

disclosure provided, subject to redaction of patient identifying
infermation such as name, social security number and/or address).

Respondencs represent that the records of health and salety
cémplaints, made in conmaction with Pier 57, consist of several

o e

Cuzupazional Heal:zh Nursing Unit Exposure Records, whkich contaln

g
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.

clear from cthat description whether respondents received complaints
fvem civilians detained at Pier 7, and whether, 1L so, such
complaiats arc included in respondents' description of the records.
n any evenl, petitioner merely sceks redacted medical records and
documencs as to health complaints; vespondents nave failed even to
suggest a reascn why Lhe NYPD cannot redact rccords of health

complaints so as Lo "delete identifying details." POL § 89 (2)

{a).

Comity
fven if the federal civil cases were pending in the courts of
New York., such pendency would not entitle the NYPD to withhold the

requested documents. In Matter of Farbman & Song v New York City

Health and Hosps. Corm. (62 NY2d 75 [1984)), the Court held that

acress te records under ¥OIL is unaffected by "Lhe fact that there
is pending or potential litigation between the person tnaking the
request and the agency." [Id. at 78. Here, where rthe party making
the request for documents is a stranger to the relevant pending
civil litigation, access to the requested documents should nct be
less restrictive. The pendency of the civil cases in federal court
does not shield the NYPD from the requirements of FOIL. A couzt of
this gtate may not contravene an express statutory énactment of
tnig stane, in order to give effect to the principle of comity.

temmon v _Peonla, 20 NY 562, 602-603 (1860}).

orgss motion is denied: and ic is
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ORDERED that respondents shall serve their answer to the
petition within twenty days of sexrvice upon them of a ccpy of this
order with notice of entry; it is furcher

ORDERED that petitioner may re-notice this matter in
sccordance wilh CDPLR §7804 (f), returnable to the Motion Support
Of€ice, Room 130, 60 Centre Street; and it is further

ORDERED that within 20 days of entry of this oxder,

petitioner shall serve a copy upon respondents with notice of

entry.

hated: April 10, 2008

ENTER:

DORIS LING-CCHAN, J.5.C.

G:\Supreme Courtl\Article 78\ENVLAW.nyc.wpd
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