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. ‘ | . WESTCHESTER
SUPREME GOURT OF THE STATE OF NEW YORK . GOUNTY CLERK

X

in the Matter of the Application of DECISION & ORDER
CAMILLO M. SANTOMERO,

index N&. 08-25405
Petitioner, ‘

Far a Judgment and Order Pursuant to Article 78
of the Civit Practice Law and Rules,

-against-

- BOARD OF EDUCATICN OF THE BEDFORD
CENTRAL SCHOOL DiSTRICT, SUSAN ELION
WOLLIN, as President of the BOARD OF
EDUCATION OF THE BEDFORD CENTRAL
SCHOOL DISTRICT, CAROLE LACOLLA, as

 District Clerk of the BOARD OF ERUCATION OF

THE BEDFORD CENTRAL 8CHOOL DISTRICT
and DR. DERRA JACKSON, ‘

Respondants.

ZAMBELL, J.A

The following papers numbered 1-8 read on this petition for refief pursuant o GPLﬁ
Article T8:
| | - PAPERS NUMBERED
Notice of Patition, Verified Petition, Exhibiis A~ F &

Memuorandum of Law 1-4
Verified Answer, Jackson Affidavit, Wollin Affidavit,
Menorancum of Law 5-8
8

Reply Memorandum of Law & Santomero Affidavit
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Upon the foregoing papers it fs ordered and adjudged that the petifion is disposed
of as Tollows:

petitioner Camilln M, Santomero ("petitioner’), 2 regident of Bedford, New York,
brings this Arlicle 78 pmceadiné aguinst respondents Board of Education of the Becford
Gentral Sehoo! District (Board"), Susan Elion Wollin, as President of ihe Boerd of
Education of the Bedford Ceniral School District (‘President”, Carole LaGolla, as District
Clerk of the B_nér_d of Education of the Bedford Central Schoot District (*Clerk”) and Dr, -
Dehra Jackson (“Jackson”), (collectively, “espondents”), seeking an. anmiment of
respondents’ ﬁnal d&f&ﬂmnaﬂﬂn of August 7, 2008 which denied petifioners request for
acsess fo records he requested on June 12, 2008 pursuant fo F‘ub’ilc Ofﬁcars Law Article
6 (Freedom of lnfaﬁnation Law (“FOILM) and seeking an order directing respondents to
prwi'da petitioner with s.uch racords. Peffiioner also seeks an ordar directing resphndents
o pay his reasonable sttorney's fass and costs in this proveading.

Fursuant to an Employment Agreement dated July 10, 2006, the. Board hired

. Jackson as Supentendent of the Badford Central School District to serva frem July 1, 2008

through June 30, 2071, Less than a year jater, in June of 2007, the Board and Jackson
enterad into 2 Setilement Agreemahf and Mutual Releass ("Setilement”) (Verified Petition,

Extibit B). Pursuant to_the Settlement, the parties agresd, infer alla, that Jackson would

- fender her rag:stratmn effective Juna 20, 200-5 and until that date the terms of the

Employment Agraement would retmain in full farcs and effect [Settiement M2, 3); that in

additipn to Jackson's alary and benefits payable through June 30, 2008, the Beard agreed

e



© P4=17-2008  11:36AM  FROM-

L]

T-448  P.004/010  F-193

o pay her $550,060 no later than June 30, 2007 and further agreed fo provide har and het

family with continued heaith care coverage (medical and dental) for the remainder of her

iife at no cestio ber {d., T4(@), (b)), and that the Board would provide Jackson with "good

refercncas” and “reasonably assist her in connection with her efforts to find & new posifion”

(id., §10). The Agreement also contained indemnity and sonfidentiaiity clauses (id.. 114,

13).

As to why the parties were ente;'ing inte a Seittiement culminating In Ja;:ksen’s
resignation, the Setilement itself éﬂl‘y states thet “Whereas, 2 cartain disputa has arisan
between the Superintendent and thie Board with regard {o the suparintendent's perfortnance
of her duties, and Whiereas, the Board desires 10 terminate the senvices of thé
Superintendent” {d., p. 2)". - '

Apparenﬁy having obtained a copy of the Seitlement, petitioner sent an email to the
Clerk on June 12, 2008 with the subjeet "FOIL Request’ raqu_tasﬁng ‘any and ali records
relafing to the 'certain dispute’ between the Badford Central Board of Education .and |
Superintendent of Schools, Dr, Debra Jackson that resulted i her termination agreemant.”
(Verified Petition, Exhibit ). By letier dated July 10, 2008, the Clerk denled pefitioner's
requestsiating, “the release of thesere cords c:dn;tittnes an _'.mwan'antad invasion of privacy

and your request implicates a confidential matter.” (Verified Petition, Exhibit D). By email

‘e atitioners papers refer tn the September, 2007 arest of tha Principa of Bedfors! Hills
Elementary Schoot on charyes accusing the Principal of failing 1o repart aliggations of the rape of a ning
yearold-gi, The Princips) was allegedly made awane of the allegations in December, 2008 or Jahuery,
2007 but falled to notfy then Superintentent Jackson or state officials (Verdiiad Petition, 1 8, Exhibit A).
Fatifoner doss ot axpressly allegs a connection betwesn the Agreament and s incident; hewever, by
the otherwise unexplained inclugion of this ineldent in his motion papers, he Implicitly suggests, without
support, #:at one axists, : :

-3~
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" dated July 18, 2008, petitioner notified the clerk that he was appealing her decision (Verified

Pafition, Exhibit E). Thersafier, by latter dated August 7, 2008, the President notified

- petitioner that his appeal was denied on the grounds that disclosure of the requested

dosurnents would constitute an unwarranted invasion of ptivacy, cifing Public Officers Law
85 87(2)(b)i B2 1Y) (Verified Pefition, Exhibit F).

Patitioner argues that he is antlﬂad o the production af the dosuments bageuse
respondents have falled 1o establish that the docurnents are exampt from disclosure under
EOIL.  As to respondents’ sonfention that prﬁviding ﬂ';e records would result in an
unwarranted invasion of privacy, pefitioner submite that fhis contention is conclusory and
insuficient to meet respondents’ burden to demonsifate that the requested material
qualifies for exemption. Petifioner notes that the Board fafled to claim that charges were
ever threatened or filed against Jackson and argues that discloéu-re is justified dus o
courtervalling public policy considerations involving expenditure of sufsstantial taxpayer
funds and the conduct of the Board as wall as Jackson. Petitioner also disputes
respondents’ argument. that the dopuments ate exernpt from disclosure as infra-agency
material,

Respunclents argue that the dccurnants are exempt from disclosure because they
reasonabfy interpreted petitmners requast as seekmg diztlosure of the draft discipfinary
charges that were the basis of the certain dispute” between the Board and Jackson.
Because thesa charges were never formally served and no final determinatinh was ever
rendered on ihem, respohdents subrrut thatasa matter of law, records relating to nan-final
or non-substantiated disciplinary charges againsta public empioyee may be withheld from
disclosure under FOIL based upon that statute’s intra-agency and privacy exemplions.

wifem
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Respondents offer to submit the draff discii:l‘mary charges tq thig Court for i camers
inspection. |

in reply, petifioner argues thatwhile respond ants allegethat draft discipiinary charges
exist, they falled to aver that no otfer relevant records existed. Petitioner submits that he
was g former member of the Board of Education, and in his experience, when digciplinary
charges ae cons:dered more documents are created then just the draft charges and the
Settlement Agreement. Petrhoner also submits that respundants need to make clear what
the draft disciplinaty charges are and arguss that he should be granted leave o conduct
discavery to determine whether other matetials exist,

FOIL impoges @ mroad duty of disclosure uﬁnn gavérnmgnwl agencies (see Pubfic

Offivers Law §84: Matter of Mothers on the Move. Ing. v. Messer, 236 AD.2d 408, 408 (2d

Dept. 1887)). All agency records ara presumptively available for public inspection and

copying unless they fall w:thm ane of the enumerated exceptions which permit agenmes to

withhold certain records (M
srovisions of FOIL, are to be liberally construed, and exarnplions namowly inferpreted 20 AS
to ensure maximum public access o the resords of government (id.). The agency bears
the burden of demongtrating that the requestad material qualifies for exemption (id.).

| An Initial maﬁe.r s the scope of the doauments'bwer.ad by ';iatitiuner’s requast.
Raspondents assert that one responsive document - the draft disciplinary charges - exisis.
Peiitioner esserls i:ha;; ésad upon his experience as a former Board of Education member

that other documents must exst; but while describing general categories of dpcuments,

such as *notes, memoranda, efc.” on the settlement relating to its cost/henefits, petitioner

B
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doss not refes to any spesific dosument by hame. Mowsver, respondents did nof deny the
existence of other dosumenis aside from the draft disciplinary charges., Accondingly, this
Court interprets the request as broaderthan justihe draft disciplinary charges. The request
ericompasses all documents, imelading but not limited fo, the draf disciplinary charges,
notes, meﬁuréndum amg/or cormrespondence {including e-mail) regarding the same &a well
ae any document referring to the incident referrad 1o by tha phrase sgertain dispuie” inthe -
geitlament, Consisfent with the spirit of FOIL, the phrase should be braadly constred in
considering whether a parhcular document falls within its ambit, with the presurnption being
oh the side of inclusion. To the extent that the draft disciplinary chaiges is in fact the only
responsive document, respondents should cerlify that fact In their response (sge Public
Officers Law §88(3)(2)).

Turning 1o respondents’ argurnents regarding applicable exemptions, respontents
assert two basis for why the reque;tad documerits are exempt from digclosute - as intra-
agency matefials and as materials if, which disclosed, would constiiule an unwarranied
invasion of personal privacy. Public Officers Law §87(2){g) exempts from disclosure intra-
agancy‘mateﬂals which are not {n etatictical or factual tabulations or date; (i) instructions
o staff that affect the public; (iif) final agency policy or deten‘ninatiuns or {iv) external audits,

The exemplion applies only 1o deliberative materials, ie mmmumcatmns axahanges for

discUSSIon PUrpoOses not constituting final policy decisions (Matter of MY 1 News v. Office

. of the Presidant of Borouoh of Staten Island, 231 AD.2d 524, 625 (2d Dept. 1895).

Faciual observations are not exermptfrom dieclostire aven in decuments issued before final

decision (Ig.). Opinien and recommendatione prepared by agency personnel may be

&
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exempt from disciosure &3 pre-decisional material which was prepared io asgist an agency

desision maker to arrive at a decision (i ‘ _
supra). Exempting such material serves the purpese of protacting the deliberaiive process
of government by ensuring that persens in an advisory rele can freely express their opinlans
o agency decision makars (). |

Also exempt from disciosure under FOIL are records which if disclosed would
constitute an unwarranted invasion of personal privacy (Public Officers Law §872)(b)). In
determining whether documents can ba disclosed while prasarving an individual's right to
privacy, the Court may consider whether redaction of identifying iﬁfnrmation would protect .
that interost (see Matfer of Gould v. NX.C, Police Dept., 82 N.Y.2d 26?, 275 {1986}; Matter
of N.Y. Civil L berties Union v. N.Y.Police Dept., 20 Misc.3d 1108 (Sup. Ct. N.Y. Co. 2008)).

As to the draft dizciplinary charges, as these charges wers naver formally filed and

 proven agalnst Jé;;kaun, they are exempt fram production pursuant fo FOIL as their

disckosuramul:i sonstitute an unwarranted invasion of privacy as t:_leﬁhéd by Public Officars
Law §87(2)(b} (sas Matfar of LaRo
Dighrict, 220 A.D.2d 424, 427 (2d Dept 1995)

Svos. v, Bay Shore Unijon Free th Diet., 250 A.D.2d 772, 773 (2d Dept. 1888)). Sush

docurnents containing unproven disclplinary charges are aiso exempt as infta-agency

menﬁorandawhich eontain non-fingl agency detenminations (gee Sinfcropiy. Co.

78 A.D.2d 832, 833 (2d Dept. 1980)). Accordingly, respondents properly dénied petitioner's
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FOIL request as to the draft disciplinaty c.harges
Howaver, to the extent that petrtmnar’s request is not ltmﬁad to the draft disclpliinary
sharges, if such other remrds do rot exist, respondents must provide & ceriification fo that
eﬁmt pursuant o FPublic O’fﬁc:ars Law §B88(3)(a). Otherwise, If sther records exist that are
rasponsive to petiioner's requast the records must be produced LITI{B‘&S & FOIL axernption
applies. In the event respondents’ possess other responsive documents Tor which they
oleim a FOIL sxemption applies, the pariies’ 'attomeys are directed fo sppear for a

confersnce in this matter on Tuesday, April 14, 2009 at 10:00 am &t Courtroom 203 of the

- Westchester Gourtty Courthouse, 111 Mariin Luther King Jr. Blvd., White Plains, New Yark

10801.

Lestly, ihe Gourt denies petitionsr’s raques't for disoovery in this matier. The general

" rule i that discovery is antithetical to the purposes of a special proceeding (sse Coxv. 0D,

Realty Assops,, 217 A.D.2d 179, 184 (1% Dept. 1968)). In this case, the respondants have -
been directed to certify whether the draft disciplinary charges are the only docurments
responsive o the request and fo produce any other responaive docurneris unless they are
protected by a FOIL exempiion. There is no reasoen to believe that respandents will not

somply with this directive of the Court,

2as fhe Gourt has faund that Tespondents had a regsopable basis for denying petitioner acobss o

%g?fs;{%mrds, petitioner’s raguest for altornay’s fees in this matter is deniad (Publis Officers Law §89
[

-
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 This decision constifutes the Order and Judgment of the Court.

Dated:  White Plains, New York '

March 2009 N
| a@ 7
: RBA . ZAMBELLI

ALdS.C.

Robert A. Stambach, Esq
Attorney for the Petitionsr

274 Madison Avenus - Suite 1303
New York, New York 10016

Keane & Beane, P.C.

Attorneys for the Respendents
445 Hamilien Avenue - Suite 1500
White Plalns, New York 10801
Altre Edward J. Phitlips, Esq.

Copna Minort,
Chief Clark

Elizabath Pace,
Deputy Chief Clarie



