UPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

In the Matter of the Application of
WESTCHRSTER ROCHLAND MNEWIPAPERS, INC.,

Petitioner,
- acgainst -
MARIE S. DONOHUE, Clerk; VINCESNT R.
RIPPA, Mayor; C, SAMUEL KISSIHNGER,
" City Manager, and THE CITY COUNCIL
OF THE CITY OF NEW 20CHELLE, for
Judgment under CPLR Article 78,
Resoondents.
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DICKI¥NSOH, J.

DECISION

Index No.14773/76

Mot. Cal: 10/14/76
38 s

Petitioner brings this proceeding pursuant to Public

Officers Law for access to cartain information withheld by tha

respondents,

In June 1976, the Diractor of Finance of the City of

New Rochelle published a legal notice in tha nswspaper known as

the Standard Star advertising the public sale

of $165,000,00 in

6 month, 5 ver cent bond anticivation notes to be issued on

June 15, 1976. The advertisement was published on June 7th, 3th,

Gth
which aonlizatione woere tn he acoeptad in the
wera received. Pour bhidders resnondad to the

and bearer notas were issued to then,

» 10th and 11th and called for th2 submlacion of applications,

oxder in which they

lzgal advertisement

The respondent statss that they are under no obligatioh?g

to disclose this inforrmation, respondent Board feeling that this
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would be the revelation of an item of a versonal nature which would;

result in eccnomic or zarsonal hardship to the person vhose

- ¥

name would be revealed (Public Officers Law & 28{3)e). Respondents
do not demonstrate in what way economic or personal hardship

ould cr cculd resuls.

Respondent further urxges that the information they
have in their possession was not zelevant or essential to the
ordinary work of the municipality; that they were under no
obligation to collact the information since the bearer notes are
by their very definition unregistered and no record of the purchasers
need be kept by the municipality. Respondent herein however,
chose to keep a record and by keeping such a record they became
official records of the municipality under the General
Municipal Law 8 51.
In adopting the so-czlled "Freedom of Information Law®
the legislature expressed its intent in Section 85 and stated
inter alia:
"The pecpla'a right to know the procass cf government
declsion-making and the docxments and statistics
leading to determina;iona is basic to our society.
Accaess to such information should not be thuartald
bv shrouding it with the cloak of secrecy ox
confidentiality,”
FEE ST
The legislature therefore declares that govarnment '*f;
is the public's business and that the public, individg~ - ¥
ually and collectlvelj and represented by a free news

madia should have unimpaired access to the records
of government."
t
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The affect of this statement of policy, is to place
the affirmative burden squarely on the municipality to dermonstrate
why matters should not be disclosed.

In Dunlea v. Goldwmarks, 85 Misc.2d 198, 380 MN.Y.S.24

496, the respondent, a state agency, was required to "come forward i
and show that the public interest would indeed be jeopardized
by a disclosure of the information". The Court of Appeals in

Cirale v. 80 Pinas Street Corporation, 35 N.Y.2d 113, (cited by

the Court in Dunlea, supra) set the standard:

"By our decision today, we do not hold that all
governmental information is privileged or that such
ihnférrmation may be withheld by a mere assertion of
privilege. There must be specific support for the
claim of privilege., Public interest is a flexible term
and what constitutes sufficient potential harm to |
the public interest so as to render the privilege
operable must of necessity be determined on the facts
of each case. Such a determination is a judicial
one and requires that the governmental agency come
forward and show that the public interest would indeed
be jeopardized by a disclosure of the information.
Otherwise, the privilege could bea easily abused,
serving as a cloak for official misconduct, ..."

The respondent herein has failed to demonstrate that
the public interst would be jeopardized by the requested disclosures
Absent such a demonstration, petiticner's request must be granted

in f£ull.

Submit Order on Notice.

5/FPred A. Dickinson

Dated: Carmel, New York
January 19, 1977

McCARTHY, E’INGAR,l DONOVAN & GLATTHAAR MAXWELL E. CHARAT,
Att'ys for Petitioner Att'y for Respondent

175 Main Street City Hall, 515 North Ave.
White Plains, N.Y. 10601 New Rochelle, N.Y. 10891



