Rassau -
County

SUPREME COURT

dustice Wilkes

MATTER OF WOOL (Abat=)—This Is
an application by the petitloner to compel
tne respondent to furnish him with a list of
names and adareases of the emplcyees of
the Town of Hempstead whose salaries
were subject to deduction for union
membership dues payable to the Civil
Service Employees Association as of
April 1, 1877,

Tre petitioner is the attorney fur one,
Doris Kasner, who was a candidate for of-
fice in the CSEA and who hes challenged
ita election process In a proceeding en-
titled Kasner v. Abbaticlla.

. The petitioner appears to seek reiief
pursuant to Public Officers Law section
88. Such an examination must be made
pursuant to CPLR, Article 78. However.
the pupers submitted do not conform to
the requirements of CPLR section 7804.

The petiticner also requesta the court,
in the alternative, to issue a subpoena
duces tecum pursuant to CPLR section
2302. The respondent properly asserts
that the adverse party in the Kasner v.
Abbatiello matter is a necessary and
proper party to this application for a aubd
prena duces tecum to compel a depart-
ment of a municipality to produce its
bocks and records. CPLR section 2307.
CPLR section 23¢1 stales that “a sub-
poena requires the attendance of a person
to give testimon: A subpoena duces
tecum requires production of books,
papers and other things.” There {8 nc
authority to issu= a subpoena duces tccum:
directing attendance with the records at
the Nassau County Board of Elections
while the parties to a pending litigation
examine tallots.

Since the respondent has failed to raise
the procedural objection to the

etitioner's request under Public Officers

w, section 88, the court will view the
matter as an Article 7% Proceeding and
examine, as well as determine, the sub-
stantive issues presented to 1t.

Article 6 of the Public Officers Law es-
tablishes the right of the public to access
to pudlic records. A citizen is not required
to show any special need for any informa-
tion. ', .. government is the public's
business and that the public, individualiy
and collectively, and represented by a
free news media should have unimpaired
access to the records of government.'
Public Officers Law sec. 5.

The Petitioner has chosen the
Freedom of Information Law as his vehi-
cle to obiain information. Therctore, his
special circumstance cr need is irrele-
vant. Access to a record is available to
anyone unless it would result in an
‘“‘unwarranted invasion of personal
privacy" as enumerated in Public Of-
ficers Law section B8{3] if the records
'are not relevant or rssential to the or-
dinary work of the agency and
municipality.” {supra- bid;

)

-

The Respondent. in compliance with
the Freedom of Information Law, main-
tains a list containing the employees’
names, titles, addresses and annual
salaries. The Respondent also ma:ntains
in a payroll register which contains the
names and titles of the emplovees, absent
their adaresses, but which has columns
reflecting the deductions made by the
empleyer irom paychecks including union
dues where applicabie.

The specific {ssue before the Court is
whetner union membership (s a record
which should be made available to the
public and. if so, should the sole list in the
possession of the Respondent which
reflects such membership and is being
specifically requested be released. or is
such information a matter of personxl

rivacy. The “Freedom of Information

w'' established a Commiitee on Public
Access to Records for the stated gu?one
of promulgating *‘guidelines for the deje-
tion of identifying details for specified
records which are to be made avallable ™’
In the absence of such guldelines, an
agency or municipality may delete iden-
tifying details when it makes records
available to prevent an “'unwarranted in-
vasion of personal privacy.” Public Of-
ficers Law section 88{3].

Subdivision {3} cf section 88 provideu
the standards to be applied when deleting
apecified records although the exercise of
discretion is not limited thereto:

a. disclosure of such personal matters
as may have been reported in confidence
to an agency or municipality and which
ar. not relevant or cssential tc the or-
dinary work of the ageney or
municipality:

b. disclosure of empioyment. medical
or vredit histcries of personal references
of applicants for employment, except
such records as may be disclosed when
the applicant has provided a written
release permitting such disclosure:

c. disclosure of items involving the
medical or personal records of a client or
patient in a hospital or medical facility:

d. the sale or releuse of lists of names
and addresses in the possession of any

agency or municipality if such lists would

be used for private, commercial or fund-
raising purposes;

e. disclosure of items of a persona!
nature when disclosure would result in
economic or peraonal hardship to the sub-
ject party and such recorde are rot rele-
vant or essential to the ordinary work of
the agency or municipality.

N%CS rP, I}

In the considered vicw c¢f 1hus court,
the Legislature has establisned a scale to
be used by a governmenta! body subject
to the "‘Freedom of Information Law"
and to be utilized as well by the Court in
reviewing the granting or den:a. of acceas
to records of each governmenta! body. At
one extreme lies records which are “'rele-
vant or esscntial to the ordinary work of
the agency or municipality’ and in such
event. regardless of their personal naturc
or contents, must be disclosed in tots At
the other extremity are thuse reccrds
which are not "‘relevant or essenuia!” -
which contain personal metters—and
should accordingly be withheld. Between
the two extremes are the virtually
countiess combinations of matiers
wherein the right of the public to know
musi be delicately balanced aguinst the
vight of the individudl to privacy and cou
fidentiality.

Tt.e facts before this Court ciearly are
weighted in faver of individua! rights.
Membership or non-memberthip of a
municipal emplovee in the CSEA is hard-
ly necessary or essential to the ordinary
work of a municipaiity. '“Public
empioyees have the righ: to form, join
and participate in, or to refrain from
forming, joining or participatng in ary
emplcyee organization of their choosing
Civil Service Law section 2012.
Membership in the CSEA hes no
relevance to an employee’s onthe-jub per-
formance or to the functioning o kis or

_her employer.

The specific record sough: herein is
the payrol’ register containing a Jist of an
employee’s gross bi-weekly salary as wel:
as an itemization of the deductions made
by the empioyer resulling in a net
paycheck. A ccpy of part of the requested
record is annexed to the Respondent's
papers and is clearly demonstrative of the
private nature of the conten:s thereef.



