CONTRACTOR REQUIREMENTS AND PROCEDURES FOR BUSINESS PARTICIPATION
OPPORTUNITIES FOR NEW YORK STATE CERTIFIED MINORITY- AND WOMEN-OWNED
BUSINESS ENTERPRISES AND EQUAL EMPLOYMENT OPPORTUNITIES FOR MINORITY GROUP
MEMBERS AND WOMEN

NEW YORK STATE LAW

Pursuant to New York State Executive Law Article 15-A and 5 NYCRR 140-145 Department of State
recognizes its obligation under the law to promote opportunities for maximum feasible participation of
certified minority-and women-owned business enterprises and the employment of minority group
members and women in the performance of Department of State contracts.

In 2006, the State of New York commissioned a disparity study to evaluate whether minority and women-
owned business enterprises had a full and fair opportunity to participate in state contracting. The findings
of the study were published on April 29, 2010, under the title "The State of Minority and Women-Owned
Business Enterprises: Evidence from New York" (“Disparity Study”). The report found evidence of
statistically significant disparities between the level of participation of minority-and women-owned
business enterprises in state procurement contracting versus the number of minority-and women-owned
business enterprises that were ready, willing and able to participate in state procurements. As a result of
these findings, the Disparity Study made recommendations concerning the implementation and operation
of the statewide certified minority- and women-owned business enterprises program. The
recommendations from the Disparity Study culminated in the enactment and the implementation of New
York State Executive Law Article 15-A, which requires, among other things, that Department of State
establishes goals for maximum feasible participation of New York State Certified minority- and women —
owned business enterprises (“MWBE”) and the employment of minority groups members and women in
the performance of New York State contracts.

Business Participation Opportunities for MWBEs

For purposes of this solicitation, Department of State hereby establishes an overall goal of 30% for MWBE
participation, 15% for New York State certified minority-owned business enterprises (“MBE”") participation
and 15% for New York State certified women-owned business enterprises (“WBE”") participation (based on
the current availability of qualified MBEs and WBES). A contractor (“Contractor”) on the subject contract
(“Contract”) must document its good faith efforts to provide meaningful participation by MWBEs as
subcontractors or suppliers in the performance of the Contract and the Contractor agrees that Department
of State may withhold payment pending receipt of the required MWBE documentation. The directory of
MWABEs can be viewed at:
https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp?XID=8241&TN=ny. For guidance on
how Department of State will determine a Contractor’s “good faith efforts,” refer to 5 NYCRR §142.8.

In accordance with 5 NYCRR §142.13, the Contractor acknowledges that if it is found to have willfully and
intentionally failed to comply with the MWBE participation goals set forth in the Contract, such finding
constitutes a breach of Contract and Department of State may withhold payment from the Contractor as
liguidated damages.

Such liquidated damages shall be calculated as an amount equaling the difference between: (1) all sums
identified for payment to MWBESs had the Contractor achieved the contractual MWBE goals; and (2) all
sums actually paid to MWBEs for work performed or materials supplied under the Contract.

By submitting a bid or proposal, a bidder on the Contract (“Bidder”) agrees to demonstrate its good faith
efforts to achieve its goals for the utilization of MWBESs by submitting evidence thereof through the New
York State Contract System (“NYSCS”), which can be viewed at https://ny.newnycontracts.com/?TN=ny,
provided, however, that a Bidder may arrange to provide such evidence via a non-electronic method by
contacting Department of State. Please note that the NYSCS is a one stop solution for all of your MWBE
and Article 15-A contract requirements. For additional information on the use of the NYSCS to meet
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Bidder's MWBE requirements please see the attached MWBE guidance, “Your MWBE Utilization and
Reporting Responsibilities Under Article 15-A.”

Additionally, a Bidder will be required to submit the following documents and information as evidence of
compliance with the foregoing:

A. An MWBE Utilization Plan with their bid or proposal. Any modifications or changes to the MWBE
Utilization Plan after the Contract award and during the term of the Contract must be reported on
a revised MWBE Utilization Plan and submitted to Department of State.

Department of State will review the submitted MWBE Utilization Plan and advise the Bidder of
Department of State acceptance or issue a notice of deficiency within 30 days of receipt.

B. If a notice of deficiency is issued, the Bidder will be required to respond to the notice of deficiency
within seven (7) business days of receipt by submitting to the Department of State (see below), a
written remedy in response to the notice of deficiency. If the written remedy that is submitted is
not timely or is found by Department of State to be inadequate, Department of State shall notify
the Bidder and direct the Bidder to submit, within five (5) business days, a request for a partial or
total waiver of MWBE patrticipation goals. Failure to file the waiver form in a timely manner may
be grounds for disqualification of the bid or proposal.

Division of Affirmative Action Programs
99 Washington Avenue (Suite 1150), Albany, New York 12231
Phone: (518) 473-2298; Fax (518) 402-3656

Department of State may disqualify a Bidder as being non-responsive under the following circumstances:
a) If a Bidder fails to submit a MWBE Utilization Plan;
b) If a Bidder fails to submit a written remedy to a notice of deficiency;
c) If a Bidder fails to submit a request for waiver; or
d) If Department of State determines that the Bidder has failed to document good faith efforts.

The Contractor will be required to attempt to utilize, in good faith, any MBE or WBE identified within its
MWBE Utilization Plan, during the performance of the Contract. Requests for a partial or total waiver of
established goal requirements made subsequent to Contract Award may be made at any time during the
term of the Contract to Department of State, but must be made no later than prior to the submission of a
request for final payment on the Contract.

The Contractor will be required to submit a Contractor’s Quarterly M/WBE Contractor Compliance &
Payment Report to the Department of State, by the 10" day following each end of quarter over the term of
the Contract documenting the progress made toward achievement of the MWBE goals of the Contract.

Equal Employment Opportunity Requirements

By submission of a bid or proposal in response to this solicitation, the Bidder/Contractor agrees with all of
the terms and conditions of Appendix A — Standard Clauses for All New York State Contracts including
Clause 12 - Equal Employment Opportunities for Minorities and Women. The Contractor is required to
ensure that it and any subcontractors awarded a subcontract over $25,000 for the construction,
demolition, replacement, major repair, renovation, planning or design of real property and improvements
thereon (the "Work"), except where the Work is for the beneficial use of the Contractor, undertake or
continue programs to ensure that minority group members and women are afforded equal

employment opportunities without discrimination because of race, creed, color, national origin, sex, age,
disability or marital status. For these purposes, equal opportunity shall apply in the areas of recruitment,
employment, job assignment, promotion, upgrading, demotion, transfer, layoff, termination, and rates of
pay or other forms of compensation. This requirement does not apply to: (i) work, goods, or services
unrelated to the Contract; or (ii) employment outside New York State.
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The Bidder will be required to submit a Minority and Women-Owned Business Enterprises and Equal
Employment Opportunity Policy Statement, Form # A, to Department of State with their bid or proposal.

To ensure compliance with this Section, the Bidder will be required to submit with the bid or proposal an
Equal Employment Opportunity Staffing Plan (Form # B ) identifying the anticipated work force to be
utilized on the Contract and if awarded a Contract, will, upon request, submit an Equal Employment
Opportunity Workforce Employment Utilization Compliance Report identifying the workforce actually
utilized on the Contract, if known, through the New York State Contract System; provided, however, that a
Bidder may arrange to provide such report via a non-electronic method by contacting:

Division of Affirmative Action Programs
99 Washington Avenue (Suite 1150), Albany, New York 12231
Phone: (518) 473-2298; Fax (518) 402-3656

Further, pursuant to Article 15 of the Executive Law (the “Human Rights Law”), all other State and
Federal statutory and constitutional non-discrimination provisions, the Contractor and sub-contractors will
not discriminate against any employee or applicant for employment because of race, creed (religion),
color, sex, national origin, sexual orientation, military status, age, disability, predisposing genetic
characteristic, marital status or domestic violence victim status, and shall also follow the requirements of
the Human Rights Law with regard to non-discrimination on the basis of prior criminal conviction and prior
arrest.

Please Note: Failure to comply with the foregoing requirements may result in a finding of non-
responsiveness, non-responsibility and/or a breach of the Contract, leading to the withholding of
funds, suspension or termination of the Contract or such other actions or enforcement
proceedings as allowed by the Contract.

Additional Notices and Explanations Regarding the MWBE Program and this Request for
Applications:

If your project is selected for an award, you will be required to comply with all the MWBE
contractual requirements, including meeting the goals for certified MWBE firms participation as
stated in your contract and in accordance with Article 15-A.

If an applicant chooses to move forward with a project prior to any award announcement, they are
responsible for meeting MWBE requirements established by the State of New York. The
requested plan, as described below, is intended to help an applicant think about how to comply
with the regulations and provide information showing their due-diligence to comply with the
MWBE requirements.

MWBE REQUIREMENTS

Create a plan for compliance with the MWBE requirements. The plan should be submitted with
bids and proposals, in addition to FORM D - MWBE UTILIZATION PLAN attached. If notified by
the NYS Contract System (System) that a record for the submission of the utilization plan has
been created, please comply with this requirement by entering the Utilization Plan data in the
System through the Statewide Utilization Management Plan (SUMP) module.

Provide a DETAILED statement, with the project description, on how you intend to meet the
MWBE goals with your project. The following should be included in the statement:

1. Your project's MWBE goal amount, determined by using the attached MWBE
GOALS CALCULATION Template.
2. The names of general circulation, trade association, and MWBE-oriented

publications in which you plan to solicit certified MWBEs for the purposes of
complying with the participation goals related to your project.
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A list identifying the date(s) that all solicitations for certified MWBE participation
plan to be published in any of the above publications

A list of all certified MWBESs appearing in the NYS Directory of Certified Firms
that will be solicited for purposes of complying with your certified MWBE
participation goal (The Directory can be viewed

at https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp).
Descriptions of the notices, dates of contact, letters, and any other
correspondence that will be made to all certified MWBEs.

A description of any contract documents, plans, or specifications to be made
available to certified MWBESs for bid solicitation purposes and the proposed date
and manner in which these documents will be made available.

If you are unable to comply with the MWBE requirements, you must request a waiver of these
requirements by submitting to the Department of State the attached REQUEST FOR WAIVER
FORM E for processing. Please note that the following information will be required to secure the
waiver (all items may not apply to your case, but provide information and documentation for those

that apply):

1.

10.

11.

12.
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A DETAILED statement with the project description (any special characteristics,
needs, specifications, etc.), and an explanation setting forth your basis and
justification for requesting a partial or total waiver of the MWBE goals.

A copy of the completed MWBE GOALS CALCULATION Template.

The names of general circulation, trade association, and MWBE-oriented
publications in which you solicited certified MWBESs for the purposes of complying
with your participation goals related to this contract.

A list identifying the date(s) that all solicitations for certified MWBE participation
were published in any of the above publications.

A list of all certified MWBESs appearing in the NYS Directory of Certified Firms that
were solicited for purposes of complying with your certified MWBE participation
levels.

Documentation of your search in the NYS Directory of Certified Firms (e.g.:
Printouts, screenshots).

Copies of notices, dates of contact, letters, and other correspondence as proof that
solicitations were made in writing and copies of such solicitations, or a sample copy
of the solicitation, if an identical solicitation was made to all certified MWBESs.

Copies of responses to your solicitations received by you from certified MWBEs.
A description of any contract documents, plans, or specifications made available to
certified MWBEs for purposes of soliciting their bids and the date and manner in

which these documents were made available.

Documentation of any negotiations between you and the MWBEs undertaken for
purposes of complying with the certified MWBE participation goals.

Any other information you deem relevant which may help us in evaluating your
request for a waiver.

The name, title, address, telephone number, and email address of your
representative authorized to discuss and negotiate this waiver request.


https://ny.newnycontracts.com/FrontEnd/VendorSearchPublic.asp?XID=7637&TN=ny

13. Copy of notice of application receipt issued by Empire State Development (ESD), if
subcontractors are not certified MWBE, but an application has been filed with ESD.
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