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INTER-MUNICIPAL SEWER AGREEMENT
This INTER-MUNICIPAL SEWER AGREEMENT ("Agreement") is made and entered this
6th day of May, 2004, by and between the City of Newburgh (the "City") and the Town of Newburgh (the "Town") (collectively referred to herein as the "Parties").

WHEREAS, on February 28, 1985, the City and the Town entered into an agreement whereby the City agreed to furnish sewage treatment service to the Town and accept and process a maximum of 2,000,000 gallons per day of Town sewage; and

WHEREAS, on December 30, 1988, the City and the Town entered into an amended agreement for such sewage treatment service and for the proposed construction of . additional sewage treatment plant capacity to accept proposed and anticipated increase in Town sewage up to an additional 4,000,000 gallons per day, and

WHEREAS, the Parties desire to enter into a new agreement governing sewage treatment service and the construction of additional sewage treatment plant capacity under a program that will be mutually beneficial to both municipalities and in the general public interest, and

WHEREAS, the City and the Town, both in the County of Orange, State of New York, have the power and authority to each contract with the other to accomplish the aforesaid purposes,

NOW, THEREFORE, in consideration of the foregoing and pursuant to the authority vested in the City and the Town by the General Municipal Law and other statutes of the State of New York, and in consideration of the mutual covenants and agreements hereinafter set forth, the Parties hereto do mutually agree as follows:

1.
DEFINITIONS: The following words and phrases shall have the meanings set forth below whenever they are used in this Agreement.

"1985 Sewer Agreement" shall mean the inter-municipal agreement between the City and the Town dated February 28, 1985.

"1988 Sewer Agreement" shall mean the inter-municipal agreement between the City and the Town dated December 30, 1988.

"Agreement" shall mean this inter-municipal agreement including all appendices and exhibits.

"BODs" shall mean biological oxygen demands.

"City sewer system" shall mean the City of Newburgh's sewage treatment plant along with all other parts of the entire City of Newburgh sewer system wherever situated including but not limited to the mains, real property, personal property, equipment, fixtures, structures, appurtenances, meters and all other facilities used to conduct the City's sewage and waste water treatment and discharge operations.

"City's sewage treatment plant" shall mean the sewage treatment plant located at the foot of Renwick Street in the City of Newburgh, the conduits, pipes, mains, structures, appurtenances, equipment, meters, devices of any kind and all other facilities at that location, and all of the parcel of land on which it is situated excluding the land on which the City incinerator plant is located.

"CPL" shall mean the Consumer Price Index for All Urban Consumers (Northeast Region) as published by the U.S. Department of Labor, Bureau of Labor Statistics in the CPI Detailed Report for the month of June 2003.

"CPIN" shall mean the Consumer Price Index for All Urban Consumers (Northeast Region) as published by the U.S. Department of Labor, Bureau of Labor Statistics in the CPI Detailed Report for each month of June immediately preceding each and every anniversary of the effective date hereunder.

"Expansion" or "Expansions" shall mean the infrastructure to be built by the Town under this Agreement for increased capacity of sewage flow and treatment at the City's sewage treatment plant on the property of the. City located on the Hudson River, including but not limited to appropriate and necessary pipes, mains, conduits, connections, facilities, and other appurtenances thereto.

"Interconnection" shall mean a point at which the Town's sewer system connects to the City sewer system.

"MGD" shall mean million gallons per day.

“O and M shall mean OperationandMaintenance
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"Outside User" shall mean the owner, contract vendee or other party holding an interest in real property outside the duly established boundaries of any Town of Newburgh sewer district (but within the geographical boundaries of the Town of Newburgh), authorized to obtain a permit to connect and discharge sewage generated on such property to a sewer district's system pursuant to an outside user agreement.
-

"Outside User Agreement" shall mean an agreement between the Town of Newburgh, for and on behalf of a sewer district, and an outside user, its successors and assigns, pursuant to which sewer service is provided by the Town to the outside user's real property within the geographical boundaries of the Town of Newburgh.

"Parties" shall mean the City of Newburgh and the Town of Newburgh. "Party" shall mean either the City of Newburgh or the Town of Newburgh. "PPM" shall mean parts per million.

"Town sewer system" shall mean all parts of the entire Town of Newburgh sewer system wherever situated including but-not limited to the mains, real property, personal property, equipment, fixtures, appurtenances, meters and all other facilities used to conduct the Town's sewage and waste water to the City sewer system and City sewage treatment plant.

"TSS" shall mean total suspended solids.

2.
SEWAGE CAPACITY: The City agrees to continue to accept and process up to 2,000,000 gallons per clay (2.0 MGD) of Town sewage flow in its sewer system and sewage treatment plant until construction and operation of the first sewage treatment plant expansion for additional sewage treatment capacity as hereinafter set forth. Upon completion of the first sewage treatment plant expansion for treatment of an additional 2,000,000 (2.0 MGD) of sewage flow, as set forth below in paragraph 4, and approval of same by any governing regulatory agencies and the City of Newburgh, the City agrees to accept and process up to an additional 1,800,000 gallons per day (1.8 MGD) or a total of 3,800,000 gallons per day (3.8 MGD) of Town sewage flow. Should the Town construct a second sewage treatment plant expansion as provided in paragraph 4 of this Agreement, the City agrees to accept and process up to an additional Z200,000 gallons per day (2.2 MGD) or a total of 6,000,000 gallons per day (6.0 MGD) of Town sewage flow. Sewage flow shall be measured and recorded by Town metering
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stations, as set forth below in paragraph 3. The Town's sewage capacity will be calculated on a monthly basis averaging the daily sewage flow measurements for that month.

3. POINTS OF CONNECTION AND SEWER DISTRICTS:
(1) The Parties acknowledge that the City currently services Town sewage flow received at two interconnections between the Town's sewage transmission lines and the City's sewer system. The first interconnection is located at 6 Route 17K, Newburgh, N.Y. (hereinafter referred to as the "Route 17K Siphon Chamber"). The second interconnection is located at South Dix Avenue and Faye Street, Newburgh, N.Y. (hereinafter referred to as the "Dix Avenue Sewage Pumping Station"). The Town agrees to continue to operate and maintain the metering' devices previously approved by the City at these two interconnections to measure and record sewage flow from the Town into the City's sewer system. Any new metering devices proposed for either location or any additional interconnection shall be approved by the City prior to installation and use, the approval of which shall not be unreasonably delayed or withheld. The City shall have the right to access the Town's metering devices, upon 5 days written notice or 48 hours verbal notice to the Town Engineer, and shall have the right to jointly test the metering devices. Should the City determine that a metering device is not providing an accurate reading, the City may require that the Town replace the metering device. The type of any such new metering devices shall be determined jointly by the Town and the City. If the Town and City cannot agree to the device, then the City shall designate a device conforming to industry standards current at that time, subject to the consent of the Town, which consent shall not be unreasonably withheld or delayed.

(2) The Parties agree that the service area covered for sewage treatment service provided by the City under this Agreement shall encompass the entire area of
-4-

the Town of Newburgh, and shall include, but is not limited to, any and all existing and future sewer districts in the Town and Outside Users located within the Town of Newburgh which have contracted with an existing sewer district in the Town for service.

(3) The Parties agree that the Town may make additional interconnections to the City sewer system from time to time. The Town shall bear the cost of any such additional interconnections. The City agrees to provide the Town with a license over any City-owned streets or properties as necessary for the construction of any additional interconnections.

(4) Where the Town seeks to make an additional interconnection to the City sewer system, the Town's consulting engineers or, in the event a developer proposes to construct the interconnection, such developer's consulting engineer, reasonably acceptable to the Town and the City, will prepare plans and specifications for the construction of the additional interconnection and submit same to the City's engineer for review and. approval, which said approval shall not be unreasonably delayed or withheld. Any changes to the plans and specifications shall also require review and approval by the City's engineer, which said approval shall not be unreasonably delayed or withheld. The Town shall administer the construction or inspection of the additional interconnection in such a manner as to make certain that all work is performed according to plans drawn by the Town's or developer's engineers and approved by the City. The City shall from time to time during construction and upon completion cause its engineer to review the work. Should the City have reason to believe that the contractor is not complying with the plans and specifications, it shall immediately notify the Town and the Town shall demand and obtain compliance from the contractor forthwith so that the completed project will comply with the plans and specifications. Upon completion of the work and after
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submission by the Town of all test results, the City shall grant its final approval if the work has been performed according to the plans and specifications previously approved. The City shall not unreasonably withhold or delay final approval.

(5)
The Town shall form a sewer district or extend the boundaries of an existing sewer district for the service area in the Town that is initially served by any additional interconnection if such part of the Town is not already in an existing sewer district provided, however, that in the event that sewer service is subject to an Outside User Agreement, the district formation or extension need not occur until the terms and conditions pertaining to the installation of facilities and payment of connection fees specified by the Outside User Agreement are fulfilled. Such sewer districts or extensions shall be approved by order of the New York State Department of Audit and Control if such approval is required. Such sewer districts or extensions shall be formed at the Town's sole cost and expense and the Town shall indemnify the City against any legal liability and defense costs for loss or damages directly arising out of the. Town's actions in the formation of such districts or extensions. Such additional sewer districts or extensions shall become subject to the terms of this Agreement.

(6) The Parties agree that the Town may enter into Outside User Agreements for Outside Users located within the Town of Newburgh to contract with an existing sewer district or any sewer district created in accordance with paragraph 3.(5).

(7) The Town agrees to construct or cause to be constructed by a developer, operate and maintain a metering device as approved by the City at any additional interconnection to measure and record sewage flow from the Town into the City's sewer system. The City's rights with respect to said metering device are the same as set forth herein in Paragraph 3.(1).
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4. CONSTRUCTION OF SEWER PLANT EXPANSION(S):
(1) The Parties agree that the Town will construct expansions to the City's sewage treatment plant which will be capable of processing up to an additional 4.0 MGD of Town sewage provided for herein. The Parties agree that the first expansion for an additional 2.0 MGD will be used to process 1.8 MGD of Town sewage and 0.2 MGD of City sewage, The Parties also agree that the Town may construct a second expansion which will be capable of processing up to an additional 2.2 MGD of Town. sewage, for a total additional treatment of 4.0 MGD of Town sewage. The Parties acknowledge that the Town has previously paid the City $1,250,000 for the right to construct the necessary facilities to provide the additional 4.0 MGD of treatment capacity for Town sewage at the sewage treatment plant.

(2) The City agrees, during the term of this Agreement, to continue to accept and process up to the existing 2.0 MGD of Town sewage flow in its sewer system and sewage treatment plant, and upon completion of the construction of the plant expansion(s) by the Town as hereinafter set forth and approval of same by the City, to accept and process up to an additional 4.0 MGD or a total of up to 6.0 MGD of Town sewage flow. The additional flow of up to 4.0 MGD of Town sewage may only be introduced into the City sewer system to the extent that additional sewage capacity is constructed by the Town pursuant to this Agreement to process such additional sewage flow. If the Town's needs exceed 6.0 MGD, the City shall not be obligated to construct sewer or treatment facilities to accommodate such need nor may the Town construct such facilities on the City's property:

(3) It is agreed that the Town will construct an expansion or expansions to the City's sewage treatment plant which will be capable of processing up to the additional 4.0 MGD of Town sewage provided for herein. Plans for the construction of the first
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2.0 MGD expansion to service the additional 1.8 MGD of Town sewage flow and additional 0.2 MGD of City sewage flow have already been undertaken by the Parties. If the Town determines to avail itself of the 6.0 MGD maximum permitted under this Agreement, construction of the second expansion to service an additional 2.2 MGD of Town sewage flow may commence when the Town's sewage flow reaches 3.4 million gallons per day as evidenced by the last ninety (90) day average daily flow.

(4)
The expansion(s) shall be built by the Town on a parcel of land owned by the City and which is now a part of the City's sewage treatment plant. The City also agrees to provide the Town with an appropriate license over other City property as may be necessary to construct the expansion(s) and the usual appurtenances thereto. The exact parcel of land upon which the first 2.0 MGD expansion is to be built and the licenses above described have been determined by the Parties, and are set forth in Exhibit "A" attached hereto. The exact parcel of land upon which the second 2.0 MGD expansion may be built and the licenses above described, as determined by the City and Town Engineers, shall be approved by the City. Said approval shall not be unreasonably delayed or withheld.

(5) It is agreed that during the term of this Agreement the City shall continue to own the now existing City sewer system, all of the land now occupied by the sewage treatment plant, the sewage treatment plant, and that the City will own the expansions and its appurtenances which the Town has herein agreed to construct. The Town shall have those rights in the expansions as provided in this Agreement.

(6) The City shall continue to operate and maintain the sewage system and the sewage treatment plant as they now exist, including any expansions constructed by the
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Town, and any other expansions that may be made to the system, curing the term or this Agreement

(7)
It is agreed by and between the Parties that subject to the terms and conditions of this Agreement, the Town shall construct the referenced expansions. The design and construction thereof shall be compatible with the existing City sewage treatment plant and City sewer system, shall meet the requirements of all State, Federal and Local laws, rules, and regulations pertaining thereto, shall be of quality construction and workmanship and when completed shall be subject to approval by the City as hereinafter provided.

(8)
The construction of the expansion(s) shall be done in accordance with plans and specifications which will be prepared jointly by the Town's consulting engineers and the City's consulting engineer. The Town has prepared plans and specifications for the first 2.0 MGD expansion which have been approved by the New York State Department of Environmental Conservation, and have submitted said plans and specifications to the City's consultant engineer for review and comment. The plans and specifications for the second sewage treatment plant expansion shall take into account the City's needs, if any, for additional sewage capacity; should the City require such additional sewage capacity, the City shall be responsible for the costs of that part of the second expansion beyond the Town's 2.2 MGD expansion in order to service the City's additional sewage capacity needs. The Town's and City's respective consulting engineers shall jointly submit the plans and specifications for the expansion(s) to the City for written approval, the approval of which shall not be unreasonably delayed or withheld. The plans and specifications shall be modified as required by the City, if such modification is necessary to protect the City's existing sewage treatment plant and City sewer system or to make them conform to the intent and dictates of this Agreement Any other
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changes or modifications to the plans and specifications shall require review and approval by the City's engineer, which said approval shall not be unreasonably delayed or withheld After the expansion(s) has been completed and approved, no changes or expansions shall be made thereto without the written permission of the City.

(9) Upon completion of the construction of the expansion(s) the Town shall furnish the City with three (3) sets of as built drawings of the completed work, one of which said sets shall be a reproducible copy.

(10) The Town shall give the City at least thirty (30) days notice prior ' to commencement of the actual work on the construction of the expansion(s).

(11) The construction work on the expansion(s) will be overseen by a professional engineer, licensed to practice in the State of New York, to be hired by the Town, to ensure conformance with the plans and specifications. The City may observe the work in progress as it deems appropriate or necessary. All certifications of the work required to be presented to the Town shall also be required to be presented to the City. The cost and expense of hiring the engineer shall be borne by the Town.

(12) No work on said construction shall begin until and unless the City has approved the form of the contract therefor, and has had a reasonable opportunity to review the contractor proposed to be engaged to perform the work. The City shall have the right, through the Town, to disapprove such contractor if it is determined through valid documentation by the City that the apparent low bidder does not meet the General Municipal Law requirements for being a responsive and responsible bidder.

(13) The Town shall obtain all necessary permits and approvals for and shall conform to all laws, ordinances, rules, regulations and requirements affecting the
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construction and work on the expansion(s). The Town agrees that the work shall, be done in compliance with the direction of the City's consulting engineer for the prevention of damage to the City's existing sewage treatment plant and the ongoing sewage treatment process as well as in conformance with this Agreement.

(14) The Town shall maintain and keep clean all of the City's lands occupied for the purpose of the construction work and shall in no way interfere with the City's ongoing sewage treatment operations.

(15) The Town agrees that there shall be no blasting done in connection with the construction unless the parties agree in advance that blasting will be done for a specific purpose, and in a specific manner so as to ensure the health and safety of persons and property.

(16) The cost and expense of the construction of the expansion(s) and appurtenances, of the work thereon, and the planning, Iegal, and engineering costs incurred by the Town shall be borne solely by the Town, except as noted in Paragraph 4.(8).

(17) The Town also agrees to provide and maintain or cause to be provided and maintained the following insurance in relation to the construction of the addition without cost to the City:

A. A separate owner's contractors protective (OCP) liability policy in the name of and covering the City.

B. A Comprehensive General Liability Policy including:

1. Premises - Operations Liability.

2. Contractor's Protective Liability.

3. Architect Engineer's Protective Liability

4. Construction Manager's Protective Liability
                         -11-
5. Hazardous Materials Coverage

6. Contractual Liability covering hold-harmless provisions of this contract.

7. Completed Operations (for a period of two (2) years after cessation of the work under this contract).

C.
Comprehensive Automobile Liability Policy.

1. Owned vehicles.

2. Hired vehicles.

3. Non-owned vehicles.

D.
Worker's Compensation and Disability Benefits.

Property damage insurance under "A" and "B" shall include coverage for explosion, collapse and underground property damage and shall be Broad Form Property Liability. The limits of liability for each of the policies in "A", "B" and "C" herein shall be at least $2,000,000 per occurrence and

$7,000,000 total.

E.
The Town or the contractors shall not commence work on the expansion(s) under this contract until it has obtained all the insurance required under the contract and such insurance has been approved by the City, nor shall the Town allow any contractor or subcontractor to commence work on his contract until the insurance required of the contractor has been so obtained and approved. Certificates of Insurance shall be filed with the City prior to commencement of the work. These Certificates shall contain a provision that the coverage afforded under the
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policies will not be cancelled unless at least thirty (30) days prior written notice has been received by the City. The Town, and any contractors and subcontractors (including any materialmen and suppliers), shall immediately cease all work on the expansion(s) during such time as any of the noted insurance coverages are not in effect, except such work that is limited to ensuring the safety of the site.

F. Renewal certificates covering the renewal of all policies expiring during the life of the contract shall be filed with the City not Iess than thirty (30) days before the expiration of such policies.

G. All of the above-mentioned insurance policies shall name the City of Newburgh, and its officers, employees, and agents and its consulting engineer as either additional or named insureds and neither the City nor the consulting engineers nor their officers and employees shall be responsible for the cost of such insurance.
(18) The Town shall be responsible to the City in damages for any injury sustained by the City's lands, the City's sewage system or any structure, building, fixture, appurtenances, facility, equipment, meter, metering equipment, device of any kind and other property, real and/or personal, belonging to the City or the City's agents, which is caused or occasioned, directly or indirectly, by any act or omission, whether or not negligent, on the part of the Town or its agents, servants, or employees during the construction of the expansion(s) by the Town. Such injuries shall be repaired by the Town as may be required by the City, and the Town shall bear the entire cost and expense of such repairs. The Town must be given written notice of the condition if possible or at least oral notice where written notice is not practical If
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any delay by the Town in making the required repairs would jeopardize or endanger the City's sewage or sewage treatment system, the City may make such repairs and/or take such reasonable and appropriate measures as are deemed necessary by the City to safeguard the City's sewage and sewage treatment system. The City may charge to the Town the entire cost of such repairs and/or measures.

(19) In the event of the destruction, loss or damage by fire or otherwise to the expansion(s) during the term of this Agreement, the Town agrees at its sole cost and expense, to repair the same and replace or restore the appurtenances, machinery and equipment thereof, all in such manner that the expansion(s), after such repairing or rebuilding, shall be of the same general character and at least equal in value to the expansion(s) at the time just prior to the loss or destruction. Such rebuilding, repair or replacement shall be done under the same terms and conditions as are herein provided for the initial construction of the expansion(s).

(20) The Town will, at its own expense, keep the expansion(s) insured against loss or damage by fire with an all risk type coverage for replacement value and for such larger amount as may be necessary to prevent any claim for contribution for co-insurance on the part of the insurance company. Losses thereunder shall be payable to the Town and the City as their interests may appear. The Parties agree that any insurance monies collected upon any such policies covering the expansion(s) shall be held by them and used only toward the repair, reconstruction or rebuilding thereof.

(21) The Town shall save the City harmless from, defend and indemnify the City for all judgments, settlements, payments, fines, penalties, causes of action, liabilities, awards, damages, losses, costs and expenses including, but not limited to legal fees and expenses rendered against or charged to the City in all suits, actions, claims and proceedings
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instituted against the City because of any injury, including death, to any person and/or any damage to any property caused or occasioned, directly or indirectly, by reason of any act or omission, whether or not negligent, on the part of the Town, its agents, servants or employees, or any other person engaged in any activity or work authorized by the Town pursuant to the provisions of this Agreement relating to the construction of the expansion(s), including but not limited to the planning, designing work and construction of the expansion(s) and appurtenances thereto and the connecting thereof to the City's sewage system.

5. TEORD SECONDARY SETTLING CLARIFIER: The Parties aclmowledge that a third secondary settling clarifier was constructed at the sewage treatment plant in 1999. The third secondary settling clarifier provides 3.0 MGD of treatment capacity. The Parties agree that as part of the Town's construction of the first sewage treatment plant expansion, the Town is entitled to the use of the third secondary clarifier of up to 1.8 MGD of capacity, and that the Town has paid the City adequate compensation for said use.

6. CHARGES: As fiil compensation for the receiving, transporting, and treating of sewage from the Town and administration of the sewer service, the Town agrees to pay the City as follows:
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(1)
The Town agrees to pay a charge for operation and maintenance calculated at a rate per 1,000 gallons based on the following formula:

RATE.
=
P
x (Treatment Costs + Collection Costs) x CPI

($/1000 gal)
Town Total Metered Town Flow (1000 gals)

(All costs and flow shall be data from prior year)

WHERE

P
=
Town Flow Percentage =
(Total Metered Town Flow (gals) Total Metered Plant Influent (gals)
Treatment Costs = Sewage Treatment Plant Costs (8130) +

Special Items

(1900.910 - SPDES Fee &

1900.976 - Auditing) +

Contribution to Other Funds

(9900-400.902City Manager

9900-400.903 Comptroller

9900-400.907 Corporation Counsel 9900-400.908 Civil Service

9900-400.909 Mayor/Council

9900-400.923 Contrib. To Self Insurance)

Collections Cost = 0.3 or P Town whichever is greater x sewer costs (8120) CPI = CPIN + CPIo

The numbers referenced for the Sewage Treatment Plant Costs (8130), Sewer Costs (8120), Special Items (1900.) and Contributions to Other Funds (9900-) are City of Newburgh account codes for budget line items.

The above formula shall be utilired to calculate the current year's charges based on the previous year's data. At the end of each year, any adjustments (underpayments or overpayments) shall be made and the necessary payments or credits shall be made by the appropriate party of this Agreement.
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(2)
The foregoing formula for O&M charges is intended to govern the Town's current allocated capacity of 2.0 MGD and any increase in allocated capacity after construction of the sewage treatment plant expansions under this Agreement. Those items to be included within the term "operation and maintenance" for the purposes of this Agreement are set forth in the rate formula above. The City shall create and maintain documents and records that explain and justify the specific O&M items for which the City incurred expense during each billing period. The Town shall at all reasonable times have the right to inspect such documents and records.

(3) At the end of each quarter, the City shall prepare a bill for charges for the Town's share of the O&M costs and submit same to the Town for payment. Such bills must be paid within sixty (60) days of the date that the bill is received. If the Town in good faith objects to all or any portion of the bill, the Town shall so notify the City within ten (10) days from receipt of the bill, and shall pay that portion of the bill not in dispute. If the Town and the City cannot informally resolve the dispute, the Town and the City shall follow the dispute resolution procedures attached hereto as Exhibit "B" in accordance with paragraph 18 of this Agreement.

(4) The Town agrees to pay 42% of the annual debt service on the City's sewage treatment plant and sewer mains used by the Town. If the Town constructs the second sewage treatment plant expansion, the Town's share of the annual debt service shall be adjusted to a percentage equal to the Town's proportionate share of the total sewage treatment plant capacity. Debt service shall mean principal and interest payments on bonded obligations existing at the time of the execution of this Agreement and on obligations thereafter incurred during the term of this Agreement for the sewage treatment plant, Route 17K Siphon Chamber,
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Dix Avenue Pumping Station, and City sewer mains, regulators and equipment used by the

Town. With respect to any bonded obligations that the City may propose after the execution of this Agreement, the City shall provide to the Town a copy of all documents pertaining to such bonded obligation, including but not limited to the engineer's report, cost estimates and final schedule of values from the contract, at the time they are created. The Town shall have the right to comment on and dispute such proposed bonded obligations. If the Town in good faith disputes any aspect of the proposed bonded obligation, the Town shall so notify the City within ten (10) days from receipt of the documents from the City. If the Town and the City cannot informally resolve the dispute, the Town and the City shall follow the dispute resolution procedures attached hereto as Exhibit "B" in accordance with paragraph 18 of this Agreement.

(5) Should there come a time when the debt service referred to in item (4) above, has been paid in full and no additional debt service has been received for improvements to be used jointly by the City and the Town, the charge to the Town for operation and maintenance shall be increased by 20%. Said additional operation and maintenance charge shall continue for the remainder of the term of this Agreement or until additional debt service is incurred for improvements built for the mutual benefit of the City and the Town.

(6) At the end of March and September in each year, the City shall prepare a bill for charges for the Town's share of the debt service and submit same to the Town for payment. Such bills must be paid within sixty (60) days of the date that the bill is received. If the Town in good faith objects to all or any portion of the bill, the Town shall so notify the City within ten (10) days from receipt of the bill, and shall pay that portion of the bill not in dispute. If the Town and the City cannot informally resolve the dispute, the Town and the City

-18-

shall follow the dispute resolution procedures attached hereto as Exhibit "B" in accordance with paragraph 18 of this Agreement.

7.
TOWN SEWER ORDINANCES: The Town agrees to adopt sewer use and industrial pre-treatment ordinances for those properties making use of the City sewer system. Such ordinances shall be where possible and practical identical to those existing or hereafter adopted by the City and shall contain provisions for the maximum penalty allowed by law for violations of the ordinance. If the City modifies or amends its existing ordinances, it ehall give prompt notice of such changes to the Town.

8. TOWN SEWER PERMITS:
(1) The Town agrees to permit only those commercial, industrial and residential properties who agree to abide by the aforesaid sewer use and industrial pre-treatment ordinances to connect into the sewer system. No one shall be permitted to connect into the Town sewer system without first obtaining a sewer connection permit from the Town. The Town agrees to give reasonable notice to the City of all applications for sewer connection permits prior to issuance.

(2) Prior to any final approval by the Town, by or through any of its agencies or boards (including, but not limited to, the Planning Board, Town Board and Zoning Board of Appeals), of any site plan or subdivision project ("Project") for any (1) nonresidential use, or (2) residential use requiring New York State Department of Environmental Conservation (or its successor) approval of a sewer main extension or sewer district extension, the City must first have issued a sewer permit ("City Permit") to the applicant for such use. This City Permit will only be granted, if at all, upon such terms and conditions as the City deems in its discretion necessary to ensure that the flow of Town sewage into the City's sewage system is appropriate to
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the system and associated environmental permits, as to both quality and quantity. The City shall not unreasonably withhold or delay the granting of a City Permit. The Town hereby agrees to amend its Town Code to reference the need for such City Permit.

If final Town approval for any Project is given without the issuance of the City Permit, then the City may take such action as is necessary, either on its own behalf or on the behalf of and in the name of the Town, to ensure that no such Project may proceed unless the proper City Permit is first obtained The Town hereby agrees to indemnify the City for all of the costs of such City action.

(3) The Town shall not issue a permit to make a connection if: (1) it would cause the total sewage entering the City system from"the Town to be in excess of the limits provided in this Agreement; (2) it would result in the City sewage treatment plant receiving sewage which would be in violation of any City of Newburgh, Town of Newburgh, State or Federal rules; ordinances, regulations, or statutes; or (3) it would result in the introduction of storm water run-off into the City's system.

(4) In the event that the waste strength in terms of BODs and/or TSS exceeds 250 ppm and/or 250 ppm respectively and this increase is deemed to have a deleterious effect on the operations of the City's sewage treatment plant the Town shall immediately investigate the cause for the exceedence and report the results of this investigation to the City in writing. Upon review of these results the City shall issue to the Town specific requirements for, and the Town shall undertake corrective action consistent with the requirements of the Industrial Pretreatment Program.

9. COMPLIANCE WITH RULES AND REGULATIONS: The Parties shall each comply with all applicable rules and regulations of any County, State or Federal
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regulatory agency with respect to the sewage pipes and facilities within its own municipal boundaries.

10. AUDIT AND INSPECTION:
(1) The Town, at its own cost and expense, may audit the books, accounts, and records maintained by the City pertaining to the facilities and obligations which are the subject of this Agreement. The Town shall notify the City in writing of its intention to audit at least seven (7) days prior to said audit, and said audit shall be made during regular business hours on regular business days.

(2) The Town shall at all reasonable times have rights of inspection of facilities, records, and properties of the City's sewer system.

(3) The City shall in like manner have the same rights of audit and inspection of Town facilities of the Town sewer system as the Town has under (1) and (2) of this paragraph.

11. RECORDKEEPING AND REPORTS: The City shall keep separate books and accounts and an annual report on all financial and technical operations related to the sewage treatment plant facilities and sewer system utilized by the City and the Town; said annual report shall include, but not be limited to, information on operation and maintenance procedures, plant performance, revenues received, charges paid, and such other information as will further public confidence, respect and trust in the terms and conditions of this Agreement.

The Town shall keep similar records and publish a similar annual report of its activities relating to the Town sewer system.

The City shall also give notice to the Town.of all capital projects and any expenditure exceeding $500,000 relating to the sewage treatment plant and sewer mains used by
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the Town 60 days prior to bond resolution for the project or expenditure. Such notice shall include the City's cost estimate for the capital project or expenditure.

12. ANNUAL REVIEW: The Parties agree that they will conduct a joint review on an annual basis of the capacity needs of each party, volume flows into the City sewer system, the needs of the Parties for further expansions of the sewer plant, and any updated annual O&M rate calculation under Paragraph 6 hereinabove. The annual meeting between the Town and the City for such review shall take place no later than May 31 of each year.

13. SEVERABILITY: If any portion or portions of this Agreement is or are declared illegal or invalid, all other portions shall, to the maximum extent possible, remain in full force and effect.

14. 'TITLES: The titles used in these provisions are for convenience only and shall not be used in interpreting these provisions.

15. ENTIRE AGREEMENT: This document contains the entire agreement between the Parties and may not be changed, modified, altered or in any way amended, except by agreement in writing.

16. WAIVER The waiver by either party of a breach of any provision of this Agreement by the other party shall not operate or be construed as a waiver of any subsequent breach by either party.

17. DURATION OF AGREEMENT: As provided by New York State General Municipal Law, the Term of this Agreement shall be for a period of forty (40) years beginning on the date of the execution hereof. Five years prior to the expiration of this Agreement, each party shall notify the other of its desire and intent to negotiate a new agreement for continued treatment by the City of the Town's sewage. If both parties desire to continue such
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service, then the Parties will make reasonable efforts to negotiate a new Agreement for such service by the City.

18. DISPUTE RESOLUTION: The Parties agree to attempt to resolve each and every dispute, controversy, claim or alleged breach arising out of or relating to this Agreement or the obligations of the Parties hereunder first through voluntary mediation in accordance with the procedures set forth in Exhibit "B" hereto. If such mediation is not successful in resolving any such dispute, then the parties may avail themselves of any remedy, equitable or legal, that they otherwise have.

19. CHOICE OF LAW: This Agreement shall be governed by and construed in accordance with the Iaws of the State of New York.

20. RESOLUTIONS: This Agreement has been agreed to and approved by formal resolution of the Town Board of the Town of Newburgh and the Council of the City of Newburgh, copies of which resolutions are attached as Exhibit "C."

IN WITNESS WHEREOF, the Parties have signed this Agreement this 6th day of May, 2004.

                                                                                  Town of Newburgh

                                                                                   By                                                        


                                                                                    City of Newburgh

                                                                                     By                                                        



