SUMMARY

NYS REAL ESTATE BOARD MEETING
April 30, 2015

The meeting was held at the Department of State, Division of Licensing Services, 99 Washington Avenue, Albany; 123 William Street, NYC; and, 65 Court Street, Buffalo and included an open public hearing session on general real estate issues following the Board meeting.

List of attendees:




Board Members:
Joseph Berko
David Dworkin
Sandra Erickson
Daniel Hartnett
Duncan MacKenzie
Trisha Ocona Francis
Diane Ramirez
Eileen Spinola
Excused:
Daniel Burstein, representing Benjamin Lawsky, Superintendent, Dept. of Financial Services
Dale Burnett
David Leno
David Rumsey
Gregory Weston

Department of State Staff:
Keith Simon, representing Secretary of State Cesar Perales
Dave Mossberg
Ernita Gantt
Amy Penzabene
MaryJo Moore
Jodi DeLollo
Marc Mastrobuono
Donna Zoller
Carol Fansler

Visitors:
Priscilla Toth, NYS Association of Realtors (NYSAR)
Anthony Gatto, NYSAR
Mike Kelly, NYSAR
John Manfred, Manfred Real Estate
Neil Garfinkel, Real Estate Board of NY (REBNY)
Joseph Barbaccia, REBNY
Philip Weiden, Hudson Gateway Association of Realtors (HGAR)
Eileen Taus, HGAR
Tom Cusack, Cusack Center for Professional Development

CALL TO ORDER, INTRODUCTIONS and OFFICIAL ATTENDANCE

The meeting was called to order at 10:35am.  Keith Simon did roll call and announced there was a quorum.

SUBCOMMITTEE AND DEPARTMENT REPORTS

K. Simon asked for a motion to approve the summary from the May 29, 2014 board meeting.

D. MacKenzie made a motion to approve the May 29, 2014 meeting summary.  The motion was seconded by D. Hartnett and passed unanimously.

E. Gantt shared that the enforcement unit was adding five new investigators to their staff.  She then talked about a case involving a person wishing to rent an apartment.  He applied based on an advertisement for a 4-bedroom, money was exchanged before he realized the lease stated it was a 2-bedroom, so he requested a refund.  This case will go to a hearing.  She also stated that the Department is starting to look at licensees advertising on social media to ensure they are within the scope of the law.

S. Erickson spoke for the education committee, and stated that the committee is continuing work on proposed revisions to the broker curriculum.  They are looking at adding hours to the broker office management.  They hope to have the draft completed by September 1, 2015.

NEW BUSINESS

D. MacKenzie spoke about proposed regulation changes.  First, he talked about 176.3(a) where he wants to add a one-hour of study on “Licensee Safety” in order to address personal safety of realtors when showing houses.  In order to not increase the total hours, he suggests “Property Insurance” be reduced from 2 hours to 1 hour.

D. MacKenzie made a motion that the Department move forward with this proposed regulation change.  The motion was seconded by E. Spinola and passed unanimously.

The next proposed change is in 177.3(g) to allow class modules as low as one hour of instruction, as he feels there are many topics that can be covered in a shorter amount of time.  The second part is changing 177.7 to define that in any course more than an hour, that hour equals 50 minutes.  He also added a line to explain that in a one-hour course, an hour equals 60 minutes.

D. MacKenzie made a motion that the Department move forward with this proposed regulation change.  The motion was seconded by D. Hartnett and passed unanimously.

The final proposed change is in 175.25(d)(2) due to a drafting error in recently-adopted advertising regulations.  This proposed change would require that license type be added to all business cards.

D. MacKenzie made a motion that the Department move forward with this proposed regulation change.  The motion was seconded by D. Hartnett and passed unanimously.

D. Mossberg spoke about amendments made in December, 2014 to 442 Real Property Law (RPL), clarifying the Department’s position that it is not illegal to participate in a fee splitting situation where a broker rebates a portion of their commission to one of the principals of the transaction, as long as it was not intended to reward someone for unlicensed activity.  J. Berko stated that he believes it should be clearly defined what parties can participate in such a transaction, to avoid requests from a principal of the transaction for such rebate to go to a third-party.  He feels it should be stated that rebates are to be directed to the party of the transaction and not at the direction of the party of the transaction.  D. Mossberg feels the amendment wording does state that.  Members were encouraged to send their concerns to D. Mossberg.

D. Mossberg next gave an update on the consensus rulemaking to change various sections of Title 19 NYCRR.  The comment period will expire next week, at which time the Department plans on filing the notice of adoption.  These changes include the following sections:  1) 175.12 to no longer require a duplicate original of signed instruments; a copy of the original is acceptable; 2) 187.20(b) to clarify the proper management of broker offices to include branch office manager, and repeal of 187.20(c); 3) 175.24(a) to define real property as it is defined in the statute; 4) 177.2 to provide continuing education credits for sales and technology courses as they relate to real estate; 5) 179.1 to clarify two years instead of one year of experience under a broker’s supervision, and three years instead of two years for full time experience in general real estate; 6) 179.2(b) to state 3500 points will equate two years of full-time experience; 7) 179.3(a) to change total points needed to be 3500.

D. MacKenzie stated that he believes the Board’s Realtor Owned Title Agencies Committee should review recently-announced regulatory proposals by the Attorney General and Dept. of Financial Services involving title insurance companies.  He will provide a copy of the proposals.

E. Spinola inquired why NYS lost reciprocity with Nebraska.  A. Penzabene said she would look into that.

D. Ramirez said that she believes when complaints are completed, the person complained against does not always receive notice of the outcome of such complaint.  E. Gantt said she would make sure that staff are notifying the person complained against when a complaint is completed.

E. Spinola stated that she believes NYS should require, as many other states do, a GED or high school diploma before being allowed to become a licensed real estate salesperson.  Members agreed.  A. Penzabene stated that this would require a change in statute and that the Department would look into this.

T. Ocona Francis spoke about e-access, and suggested that schools be allowed to enter their school pass/fail results.  She also suggested there be a way to research a potential new hire to see if there were any disciplinary actions taken against them by the Department.  A. Penzabene said that in regard to schools entering pass/fail results, there is a plan to include this when the system is redeveloped.  She also said that currently you can request a license history of a potential new hire, for a fee.  D. Mossberg added that consent orders and results of hearings are published by the Office of Administrative Hearings on our web site.

E. Spinola shared that, in Idaho, applicants must take a “broker operation course” in order to open a real estate business and become a principal.  The Education Committee will look at what this course entails.

PUBLIC COMMENT PERIOD

T. Cusack spoke about reciprocity with Massachusetts, and said he was told that Massachusetts will recognize a broker license from NYS provided residency is in Massachusetts.  He asked if that information was accurate.  M. Mastrobuono explained that reciprocity applies when the person lives in another state but wants to work in NYS; once a person moves to NYS from another state, they are no longer eligible for reciprocity.  The qualifying education they were approved on from another state is still acceptable, but they must complete CE courses in NYS if they now live in NYS.  He next asked for clarification of qualifying points for brokers.  He said it is clear that the licensee in control of the buyer of a sale is entitled to 250 points but is the licensee in control of the seller also entitled to 250 points?  If so, what would be the amount of points if the licensee sold their own listing?  The Department will look into this.  He next asked if the Board would consider adding more hours to the license law section of the curriculum by lowering hours for commercial and investment properties.  The Education Committee will look into this.

E. Taus stated that she agrees NYS should require some type of competency exam before applicants can become licensed.  She feels a test would be a more valuable tool than requiring a GED or high school diploma.  She next agreed that safety should be added to the salesperson course, and feels that can be accomplished by removing property insurance and math, and adding safety to the agency section of the curriculum.

ADJOURNMENT

A motion was made to adjourn the real estate board meeting.  The motion was seconded and passed unanimously.  The meeting was adjourned at 11:55am.

PUBLIC HEARING SESSION

The public hearing was opened at 11:55am.

[bookmark: _GoBack]There was no public comment.

The public hearing was closed at 11:56am.

