[bookmark: _Toc10729787][bookmark: _Hlk532383163]4. 	Management of Floodplain Development (Sections 4.3.3 – 4.4)

[bookmark: _GoBack]When floodplains are altered, the ability of floodplains to absorb floodwaters and reduce risk from a flood is diminished. Development within a floodplain can make flooding and flood damage more severe and extensive. The most common flood damages arise from:

· Direct damage during a flood from inundation, high velocity flow, waves, erosion, sedimentation and/or flood-borne debris;
· Degradation of building materials, either during the flood or sometime after the flood; and
· Contamination of buildings due to flood-borne substances or mold.

Climate change in New York is expected to increase the extent of flooding in the state. Precipitation intensity, the amount of rainfall that occurs in a single event, is projected to increase everywhere as temperatures increase. Short, intense precipitation events can exceed the ability of rainwater to infiltrate into the ground, which can dramatically increase runoff and the potential for flooding.[endnoteRef:2] Sea level rise is increasing storm surge elevations from coastal storms and threatening some low-lying areas with gradual inundation, and climate change may increase the severity of tropical storms and hurricanes.   [2: 
 NYS Department of Environmental Conservation. (2015). Observed and Projected Climate Change in New York State: An Overview. Retrieved 6/1/18 from https://www.dec.ny.gov/docs/administration_pdf/climbkgncrra.pdf] 

[image: ]
Establishing development setbacks that reduce encroachment into floodplains and leaving floodplains as open space will increase municipal resilience to floods and minimize damage from future flooding, particularly within the areas where streams and rivers naturally meander and shorelines adjust to tides, currents, storms and rising sea level.

Nearly all municipalities in New York have flood damage prevention laws[endnoteRef:3], which are a critical component of reducing municipal risk from damaging floods, and a critical requirement that must be met to qualify municipalities for the National Flood Insurance Program (NFIP). Such laws create minimum standards for resilient development in Federal Emergency Management Agency (FEMA) mapped special flood hazard areas and qualify municipalities for participation in the NFIP. NFIP participation is required by federal law to allow federally backed flood insurance to be sold within the municipality and is required for the municipality to be eligible for federal disaster assistance for structures in mapped floodplains. If the development standards are enforced, flood damages due to inundation are reduced. However, flood damage prevention laws do not typically limit density or use of land in floodplains, prevent floodwater conveyance areas from being reduced, prevent valley storage from being filled, or consider increased flood risk due to development, sea level rise, or increased precipitation due to climate change.  [3:  Communities Participating in the National Flood Program. Community Status Book Report: New York. (2018) FEMA. Retrieved 6/12/18 from https://www.fema.gov/cis/NY.pdf ] 


Laws that govern the use, siting, design, construction, and maintenance practices in floodplain areas can complement flood damage prevention laws and help minimize the likelihood and impacts of flood damages.

Municipalities are encouraged to consider incorporating the “No Adverse Impact” principle into their local laws and project reviews. Developed by the Association of State Floodplain Managers (ASFPM), the approach ensures that actions of a municipality or property owner will not adversely impact the property and rights of others. A municipality can follow that principle by making sure that the actions taken in its floodplain, and throughout its part of the watershed, do not lead to adverse impacts on other property.[endnoteRef:4] If adverse impacts would occur, the impacts should be mitigated to prevent transferring problems to another property or municipality.  [4:  No Adverse Impact: A Toolkit for Common Sense Floodplain Management. (2003). Association of State Floodplain Managers. Retrieved 6/1/18 from http://www.floods.org/NoAdverseImpact/NAI_Toolkit_2003.pdf] 


To incorporate the “No Adverse Impact” concept, a municipality should: 

· Decide what an “adverse impact” is in the municipality. Adverse-impact concerns should be based on the municipality’s physical, environmental, social and economic condition and incorporated into plans and policies. For example, it could be impacts on water quality, increase in debris and sediment blockage, or coastal erosion.
· Evaluate its hazards and programs, with the goal of lessening the impacts of actions on other property owners and communities.;
· Identify existing adverse impacts in the floodplain and throughout the watershed.
· Use its resources to reduce or eliminate existing adverse impacts.

Municipal floodplain laws may require a higher standard than state and federal (FEMA) regulations, but even under the “No Adverse Impact” concept they may not require less than state and federal regulations in order to participate in the National Flood Insurance Program. For example, they may require higher flood protection elevations, limit use and density in floodplains, and establish buffer and setback requirements for development adjacent to coasts and riverine floodplains. Homeowners in municipalities that adopt additional standards and policies and carry out certain activities that reduce flood risk may qualify for reduced flood insurance rates if the municipality participates in the NFIP Community Rating System (CRS). CRS is a FEMA program that provides discounts for communities that take measures that are beyond the minimum requirements of the National Flood Insurance Program (NFIP). CRS participation is only open to individual towns, cities and villages; however, counties, watershed associations, and regional planning agencies can assist with the CRS application process. Examples of counties, watershed associations and regional planning agencies that have assisted individual communities include Delaware and Schoharie counties, the Southern Tier Central Regional Planning and Development Board, and the Ashokan Watershed Stream Management Program. 

The NYS Department of Environmental Conservation (NYSDEC) Bureau of Flood Protection and Dam Safety reviews proposed new or amended floodplain laws to ensure compatibility with the NFIP. Proposals should be sent to: 

NYS Department of Environmental Conservation
Division of Water, Bureau of Flood Protection and Dam Safety
625 Broadway, 4th Floor
Albany, NY 12233-3504. 
floodplain@dec.ny.gov

Municipalities in New York State use a variety of local law techniques to manage floodplain development and to limit damage from flooding. The table below summarizes the variety of regulatory techniques that are described in this chapter, as well as other chapters of the Model Local Laws. 

	Floodplain Management Model Local Laws

	Technique
	Description

	Floodplain Overlay District
	A zoning overlay district that restricts uses in the floodplain.

	Floodplain and Wetland Resource Conservation Overlay District
	A zoning overlay district to apply performance standards to new development in stream corridors, including floodplains, buffer areas, and regulated wetlands.

	Flood Damage Prevention Laws
	Local laws that meet or exceed NFIP guidelines that reduce municipal risk from damaging floods.

	
Examples from other Chapters in the Model Local Laws Publication

	Subdivision in Flood Prone Areas
	Prohibit the subdivision of land for residential use if it is subject to flooding and deemed by the Planning Board as uninhabitable. See example in Basic Land Use Tools for Resiliency Chapter.

	Protection of Natural Features in a Subdivision

	Provisions in local subdivision regulations to protect natural features including floodplains. See example in the Basic Land Use Tools for Resiliency Chapter, such as protection of natural features in a subdivision and cluster or conservation subdivision where floodplains are preserved as open space. 

	[bookmark: _Hlk533595541]Prohibit Substantial Improvements to Nonconforming Uses or Structures in a Flood Protection District
	Would prohibit substantial improvements to nonconforming uses or structures in a flood protection district and require flood insurance for remaining nonconforming structures. See example in the Basic Land Use Tools for Resiliency Chapter.

	Transfer of Development Rights
	Transfer of Development Rights provides ways to preserve open space to maintain floodplains and retain stormwater. See example in the Basic Land Use Tools for Resiliency Chapter.

	Stormwater and Erosion Control Laws
	Zoning provisions designed to reduce erosion and runoff from new development. See example in Stormwater Control Measures Chapter.

	Watercourse Protection
	Watercourse protection measures usually include buffers and development setbacks from streams and rivers. See examples in Wetland and Watercourse Protection Measures Chapter.






Flood Protection Terminology 

Area of Special Flood Hazard Area: The land in the floodplain within a community subject to a one percent or greater chance of flooding in any given year. This area may be designated as Zone A, AE, AH, AO, A1-A30, A99, V, VO, VE, or V1-V30. It is also commonly referred to as the base floodplain or 100-year floodplain. For purposes of [a flood damage prevention law], the term “special flood hazard area (SFHA)” is synonymous in meaning with the phrase “area of special flood hazard.”1

Coastal High Hazard Area: An area of special flood hazard extending from offshore to the inland limit of a primary frontal dune along an open coast and any other area subject to high velocity wave action from storms or seismic sources. The area is designated on a FIRM as Zone V1-V30, VE, Vo or V.1

Base Flood: The flood having a 1-percent chance of being equaled or exceeded in any given year. 2 

Base Flood Elevation (BFE): The elevation of the base flood, including wave height, relative to the National Geodetic Vertical Datum (NGVD), North American Vertical Datum (NAVD) or other datum specified on the Flood Insurance Rate Map (FIRM). 2 

Design Flood: The flood associated with the greater of the following two areas:
1. Area with a flood plain subject to a 1-percent or greater chance of flooding in any year.
2. Area designated as a flood hazard area on a community’s flood hazard map, or otherwise legally designated. 2

Design Flood Elevation (DFE): The elevation of the “design flood,” including wave height, relative to the datum specified on the community’s legally designated flood hazard map. In areas designated as Zone AO, the design flood elevation shall be the elevation of the highest existing grade of the building’s perimeter plus the depth number (in feet) specified on the flood hazard map. In areas designated as Zone AO where a depth number is not specified on the map, the depth number shall be taken as being equal to 2 feet (610 mm).2

Development: Any man-made change to improved or unimproved real estate, including but not limited to buildings or other structures, mining, dredging, filling, paving, excavation or drilling operations or storage of equipment or materials.1

Source of Definition

1 NYSDEC Model Local Law for Flood Damage Prevention
2 2015 International Building Code (3rd Printing as adopted by New York State) 



Flood Protection Terminology (Continued)

Flood or Flooding: A general and temporary condition of partial or complete inundation of normally dry land areas from:
	1. The overflow of inland or tidal waters.
	2. The unusual and rapid accumulation or runoff of surface waters from any source.2, 1

"Flood" or "flooding" also means the collapse or subsidence of land along the shore of a lake or other body of water as a result of erosion or undermining caused by waves or currents of water exceeding anticipated cyclical levels or suddenly caused by an unusually high water level in a natural body of water, accompanied by a severe storm, or by an unanticipated force of nature, such as a flash flood or an abnormal tidal surge, or by some similarly unusual and unforeseeable event which results in flooding as defined in (1) above.1

Flood Insurance Rate Map (FIRM): An official map of a community, on which the Federal Emergency Management Agency (FEMA) has delineated both the special flood hazard areas and the risk premium zones applicable to the community.2

Floodplain or Flood-prone Area: Any land area susceptible to being inundated by water from any source (see definition of "Flooding").1

Floodway or Regulatory Floodway: The channel of a river or other watercourse and the adjacent land areas that must be reserved in order to discharge the base flood without cumulatively increasing the water surface elevation more than a designated height as determined by the Federal Emergency Management Agency in a Flood Insurance Study or by other agencies as provided in Section 4.4-2 of [the flood damage prevention] Law.1
Editor’s Note: In New York, the height is 0.00 feet, i.e., no measurable rise.

Freeboard: A factor of safety expressed in feet (mm) above the design flood elevation.3 

Uniform Code: An abbreviated reference to the NYS Uniform Fire Prevention and Building Code.

Source of Definition

1 NYSDEC Model Local Law for Flood Damage Prevention
2 2015 International Building Code (3rd Printing as adopted by New York State) 
3 Uniform Code






RESOURCES

Kusler, Jon. (2003). Common Legal Questions about Floodplain Regulations in the Courts, 2003 Update.[endnoteRef:5] [5:  Kusler, Jon. (2003). Common Legal Questions about Floodplain Regulations in the Courts, 2003 Update. Retrieved 6/1/18 from http://www.floods.org/NoAdverseImpact/FLOODPLAIN_REG_IN_COURTS_112603.pdf ] 


Chapter 4 Regulatory Tools. In Reducing Damage from Localized Flooding: A Guide for Communities. (2011). FEMA 511-05[endnoteRef:6] [6:  Chapter 4 Regulatory Tools. In Reducing Damage from Localized Flooding: A Guide for Communities. (2011). FEMA 511-05. Retrieved 6/1/18 from https://www.fema.gov/pdf/fima/FEMA511-05-Chapter4.pdf] 


No Adverse Impact: A Toolkit for Common Sense Floodplain Management. (2003). Association of State Floodplain Managers. [endnoteRef:7]   [7:  No Adverse Impact: A Toolkit for Common Sense Floodplain Management. (2003). Association of State Floodplain Managers. Retrieved 6/1/18 from  http://www.floods.org/NoAdverseImpact/NAI_Toolkit_2003.pdf] 


National Flood Insurance Program Community Rating System Coordinator’s Manual. (2017). FEMA FIA-15.[endnoteRef:8] [8:  National Flood Insurance Program Community Rating System Coordinator’s Manual. (2017). FEMA FIA-15. Retrieved 6/1/18 from https://www.fema.gov/media-library/assets/documents/8768 ] 


The Southern Tier Central Regional Planning and Development Board provides several fact sheets related to floodplain management, as well as floodplain management forms.[endnoteRef:9]  [9:  Southern Tier Central Regional Planning and Development Board, Floodplain Development Standards. Retrieved 6/1/18 from http://www.stcplanning.org/index.asp?pageId=108] 


New York State Flood Risk Management Guidance for Implementation of the Community Risk and Resiliency Act[endnoteRef:10] [10:  New York State Flood Risk Management Guidance for Implementation of the Community Risk and Resiliency Act. Retrieved 6/26/18 from https://www.dec.ny.gov/energy/102559.html] 


National Flood Insurance Program Community Rating System CRS Credit for Higher Regulatory Standards. (2006). FEMA. [endnoteRef:11]
 [11:  National Flood Insurance Program Community Rating System CRS Credit for Higher Regulatory Standards. (2006). FEMA. Retrieved 6/1/18 from https://www.fema.gov/media-library-data/20130726-1555-20490-7239/crs_credit_higher_standards.pdf ] 

[bookmark: _Toc10729793][bookmark: Compensatory_Storage]4.3.3	Compensatory Storage

The NFIP floodway standard restricts new development from obstructing the flow of water and increasing flood heights. However, this provision does not address the need to maintain flood storage. Especially in flat areas, the floodplain provides a valuable function by storing floodwaters. Earthen fill is sometimes placed in floodplains to reduce flood risk to the filled area. When fill or buildings are placed in a Special Flood Hazard Area (SFHA), the flood storage areas are lost and flood heights will go up because there is less room for the floodwaters. This is particularly important in smaller floodplains.

The placement of fill is considered development and requires a floodplain development permit. The use of fill is prohibited for structural support of buildings in V Zones and LiMWA areas. Fill is prohibited within the floodway unless it has been demonstrated that it will not result in any increase in the BFE. Some communities limit the use of fill in the floodway fringe (area of a riverine floodplain outside of the floodway) to protect storage capacity or require compensatory storage.

[image: ]
Source: City of Lincoln (NE) https://lincoln.ne.gov/city/pworks/watershed/flood/compensatory-storage.htm
The benefits of using fill accrue to the developer and to the property owner, while the potential problems accrue to neighbors, taxpayers, the municipality, or the environment. Earthen fill reduces floodplain storage capacity and can have an adverse impact on native vegetation, wetlands, drainage, and water quality. According to FEMA, flood insurance studies assume that when the entire riverine floodplain is filled outside of the floodway, an increase of up to one foot in the Base Flood Elevation will occur at the location of the encroachment.[endnoteRef:12]  [12:  New York State Department of Environmental Conservation. Model Local Law for Flood Damage Prevention, Optional Additional Language. Retrieved 6/12/18 from https://www.dec.ny.gov/docs/water_pdf/oppaddlang17.pdf ] 


A municipality may wish to avoid a potential increase in base flood elevation, and to make certain that an encroachment does not result in increased flood elevations upstream or downstream of the development, by requiring developments that encroach into the floodplain to provide compensatory flood storage.

The Community Rating System credits prohibition of fill and the requirement to provide compensatory storage under Activity 430, Section 431.f.

USAGE

Amend the Municipal Flood Damage Prevention Law to require compensatory storage be provided if encroachments are made to a floodplain. 

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of Wappinger (NY) Municipal Code, Chapter 133 Flood Damage Prevention, Section 133-14 General Standards[endnoteRef:13] [13:  Town of Wappinger (NY) Municipal Code, Chapter 133: Flood Damage Prevention, Section 133-14 General Standards. Retrieved 6/1/18 from http://ecode360.com/11071808 ] 


Town of Marlborough (NY) Municipal Code, Chapter 97 Flood Damage Prevention, Section 97-15 Floodways[endnoteRef:14] [14:  Town of Marlborough (NY) Municipal Code, Chapter 97: Flood Damage Prevention, Section 97-15 Floodways. Retrieved 6/1/18 from http://ulstercountyny.gov/sites/default/files/documents/marlborough-town_code.pdf ] 


ASFPM Floodplain Regulations Committee, A Guide for Higher Standards in Floodplain Management[endnoteRef:15] [15:  A Guide for Higher Standards in Floodplain Management. (2011). ASFPM Floodplain Regulations Committee. Retrieved 6/1/18 from http://www.floods.org/ace-files/documentlibrary/committees/Higher_Stds_Ref_Guide_07-12-11.pdf ] 


LANGUAGE

Add a new paragraph (3) to the “Encroachments” section of the municipal Flood Damage Prevention Law under “General Standards” (Generally Section 5.1-2):

(3) Whenever any portion of a floodplain is authorized for development, the volume of space occupied by the authorized fill or structure below the base flood elevation shall be compensated for and balanced by a hydraulically equivalent volume of excavation taken from below the base flood elevation at or adjacent to the development site. All such excavations shall be constructed to drain freely to the watercourse. No area below the waterline of a pond or other body of water can be credited as a compensating excavation.

OR

(3) Fill within the special flood hazard area shall result in no net loss of natural floodplain storage. The volume of the loss of floodwater storage due to filling in the special flood hazard area shall be offset by providing an equal volume of flood storage by excavation or other compensatory measures at or adjacent to the development site. 
OR

(3) When floodway data is provided or available for a particular site pursuant to [insert section addressing use of other flood data, generally Section 4.4-2], all encroachments, including fill, new construction and substantial improvements and other development, are prohibited within the limits of the floodway unless a technical evaluation demonstrates that such encroachments shall not result in any increase in flood levels during the occurrence of the base flood discharge.


[bookmark: Repetive_Damage]

[bookmark: _Toc10729794]4.3.4	Repetitive Damage

FEMA’s Increased Cost of Compliance (ICC) flood insurance coverage[endnoteRef:16] provides up to $30,000 toward elevating, floodproofing (non-residential buildings), demolishing or relocating a structure that has been substantially damaged or repetitively damaged. However, that coverage is only available to a repetitively damaged structure within a municipality that has adopted an ICC definition in its local law and uniformly enforces it. For a municipality to add a repetitive damage clause, a change must be made in the “Substantial Damage” definition in its flood damage prevention law.  [16:  National Flood Insurance Program: Answers to Frequently Asked Questions About Increased
Cost of Compliance. (2017) FEMA P-1080. Retrieved 6/12/18 from https://www.fema.gov/media-library-data/1506089264747-18aea311b4cffe2c738e3c56fccff18d/20170817_ICC_FAQs.pdf ] 


By including the repetitive damage definition, an insured structure that has been damaged twice within a ten-year period for which the average damage equals or exceeds 25 percent of the market value of the structure would qualify for up to $30,000 toward elevating, floodproofing, demolishing or relocating the structure.[endnoteRef:17]  [17:  The $30,000 in additional insurance coverage is available only up to the total limit of coverage under the National Flood Insurance Program. That limit is $250,000 for a residential structure and $500,000 for a non-residential structure. The total insurance claim plus the ICC claim may not exceed the above limits. National Flood Insurance Program: Answers to Frequently Asked Questions About Increased Cost of Compliance. (2017) FEMA P-1080. Retrieved 6/12/18 from https://www.fema.gov/media-library-data/1506089264747-18aea311b4cffe2c738e3c56fccff18d/20170817_ICC_FAQs.pdf
] 


“For ICC eligibility, a repetitive loss structure must meet all of the following: 

· It must be covered by an NFIP flood insurance policy; 
· It must have suffered flood damage on at least two occasions during a 10-year period ending on the day of the second loss; 
· The cost to repair the flood damage, on average, equaled or exceeded 25 percent of the market value of the building at the time of each of the two flood losses, or cumulatively total 50 percent of the pre-flood market value, as defined by the local floodplain ordinance; and
· In addition to the claim requesting ICC, the NFIP must have paid a previous qualifying claim.”[endnoteRef:18] [18:  National Flood Insurance Program: Answers to Frequently Asked Questions About Increased
Cost of Compliance. (2017) FEMA P-1080. Retrieved 6/12/18 from https://www.fema.gov/media-library-data/1506089264747-18aea311b4cffe2c738e3c56fccff18d/20170817_ICC_FAQs.pdf] 


Even without the repetitive damage clause, ICC coverage is available for an insured structure that has been substantially damaged in a single flood event, provided that the local municipality finds in writing that the structure has been substantially damaged by flood. 

A municipality with a repetitive damage clause is responsible for keeping track of all flood related structural damages. The requirement to bring a repetitively damaged structure up to code would hold whether or not the property owner carries a flood insurance policy and would apply to a building whether or not there has been a change in ownership of the building. 

As of June 2019, this amendment to a local flood damage prevention law would require NYS Code Council approval. The Town Huron received NYS Code Council approval for a local law that included the definition of “substantial damage” proposed below.

RESOURCES
Section 4: The Community’s Role. Increased Cost of Compliance Coverage - Guidance for State and Local Officials. (2003). FEMA 301.[endnoteRef:19]  [19:  Section 4: The Community’s Role. Increased Cost of Compliance Coverage - Guidance for State and Local Officials. (2003). FEMA 301. Retrieved 11/16/18 from https://www.fema.gov/media-library-data/20130726-1453-20490-7827/fema301_complete.pdf
] 


USAGE
Amend the definition of “substantial damage” contained in the Municipal Flood Damage Prevention Law. 

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of Huron (NY) Flood Damage Prevention Law, Section 2 Definitions[endnoteRef:20] [20:  Town of Huron (NY) Flood Damage Prevention Law, Section 2 Definitions. Retrieved 6/5/19 from https://locallaws.dos.ny.gov/sites/default/files/drop_laws_here/ECMMDIS_appid_DOS20150728060040/Content/09021343800ee29b.pdf ] 


LANGUAGE

Definitions (Generally Section 2.0) - Amend the following definition in the municipal Flood Damage Prevention Law:

"Substantial damage" means damage of any origin sustained by a structure whereby the cost of restoring the structure to its before-damaged condition would equal or exceed 50 percent of the market value of the structure before the damage occurred. Substantial damage also means flood-related damages sustained by a structure on two separate occasions during a 10-year period for which the cost of repairs at the time of such flood event, on the average, equals or exceeds 25 percent of the market value of the structure before the damage occurred.


[bookmark: _Toc10729795][bookmark: Cumulative_Improvement]4.3.5	Cumulative Substantial Improvement

The state model flood damage prevention law allows improvements valued at less than 50 percent of a building’s pre-improvement value to be permitted without meeting the flood protection requirements. Over the years, a municipality may issue a succession of permits for different repairs or improvements to the same structures. To protect investment in such structures, the municipality may define “substantial improvement” cumulatively so that once a threshold of improvement within a certain length of time is reached, the structure is considered substantially improved and must meet flood protection requirements.[endnoteRef:21] By also adopting the definition of “substantial damage” described in the Repetitive Damage section above, the municipality can further strengthen its ability to manage flood damage potential when structures are proposed for reconstruction after damaging floods. [21:  Enforcement of a cumulative substantial improvement provision could result in up to 110 credits toward flood insurance discounts in communities that participate in the CRS.  ] 


As of June 2019, this amendment to a local flood damage prevention law would require NYS Code Council approval. The Town Huron received NYS Code Council approval for a local law that included the changes proposed below.

An alternative approach, not shown here, is to decrease the 50 percent threshold in the existing “substantial improvement” definition to a lower number or change the 10-year tracking period. If that is done, a definition of “cumulative substantial improvement” would not be needed. 

USAGE

Amend the municipal Flood Damage Prevention Law to define “substantial improvement” cumulatively and make such substantially improved structures subject to flood protection requirements. 

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of Huron (NY) Flood Damage Prevention Law, Section 2 Definitions[endnoteRef:22] [22:  Town of Huron (NY) Flood Damage Prevention Law, Section 2 Definitions. Retrieved 6/5/19 from https://locallaws.dos.ny.gov/sites/default/files/drop_laws_here/ECMMDIS_appid_DOS20150728060040/Content/09021343800ee29b.pdf ] 


LANGUAGE

Definitions (Generally Section 2.0) - Amend the definitions of “substantial improvement” and “substantial damage,” and add a definition for “cumulative substantial improvement” to the municipal Flood Damage Prevention Law: 

“Cumulative Substantial Improvement” means any reconstruction, rehabilitation, addition, or other improvement of a structure that equals or exceeds 50 percent of the market value of the structure at the time of the improvement or repair when counted cumulatively for 10 years.

“Substantial Damage” means damage of any origin sustained by a structure whereby the cost of restoring the structure to its before-damaged condition would equal or exceed 50 percent of the market value of the structure before the damage occurred. Substantial damage also means flood-related damages sustained by a structure on two separate occasions during a 10-year period for which the cost of repairs at the time of such flood event, on the average, equals or exceeds 25 percent of the market value of the structure before the damage occurred.

“Substantial improvement” means any reconstruction, rehabilitation, addition, or other improvement of a structure, the cost of which equals or exceeds 50 percent of the market value of the structure before the "start of construction" of the improvement. Substantial improvement also means “cumulative substantial improvement.” The term includes structures which have incurred "substantial damage," regardless of the actual repair work performed.  The term does not, however, include either:
(1) any project for improvement of a structure to correct existing violations of state or local health, sanitary, or safety code specifications which have been identified by the local code enforcement official and which are the minimum necessary to assure safe living conditions; or

(2) any alteration of a "Historic Structure," provided that the alteration will not preclude the structure's continued designation as a "Historic Structure."


[bookmark: _Toc10729796]4.3.6	Protection of Critical Facilities

Critical facilities should not be located within a flood prone area due to the serious danger to life, health, or widespread social or economic dislocation that would result when the facility is subjected to flooding. Such facilities either have the potential to create significant environmental or health risk or are needed for municipal support services during and after a disaster. 

A municipality may vary the definition of “critical facilities” in its flood damage prevention law. For example, state regulations relating to state projects in flood hazard areas list the following types of critical facilities: 

· Facilities designed for bulk storage of chemicals, petrochemicals, hazardous or toxic substances or floatable materials; 
· Hospitals, rest homes, correctional facilities, dormitories, patient care facilities;
· Major power generation, transmission or substation facilities, except for hydroelectric facilities;
· Major communications centers, such as civil defense centers; or
· Major emergency service facilities, such as central fire and police stations. [endnoteRef:23] [23:  6 NYCRR 502.4 Floodplain Management Criteria for State Projects in Flood Hazard Areas, Section (a)(17). Retrieved 6/1/18 from https://govt.westlaw.com/nycrr/Document/I4eb109d4cd1711dda432a117e6e0f345?viewType=FullText&originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default) ] 


These are all facilities that can cause significant dangers to life, health, and/or the regional economy in the event of a flood or are essential for disaster recovery operations. However, other facilities should also be considered critical. This includes major employment centers, water and wastewater utilities.

Requiring protection for critical facilities serves several purposes: it reduces threats to life and health; it reduces damage to vital public facilities; it reduces pollution of floodwaters by hazardous materials; and it ensures that the facilities will be operable during most flood emergencies. Protection and proper siting of those facilities makes communities more resilient. To be proactive about the siting of critical public and private facilities, communities can provide for their inclusion or exclusion through zoning and/or through the amendment of the municipal flood damage prevention law. 

The Community Rating System (CRS) provides a maximum credit of 100 points to communities that prohibit critical facilities within the 500-year floodplain.

USAGE

Amend the municipal Flood Damage Prevention Law to add a definition of “critical facilities” and a new construction standard that applies to critical facilities.

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of Wappinger (NY) Municipal Code, Chapter 133 Flood Damage Prevention, Section 133-3 and 133-19[endnoteRef:24] [24:  Town of Wappinger (NY) Municipal Code, Chapter 133 Flood Damage Prevention, Section 133-3 and 133-19. Retrieved 6/1/18 from https://ecode360.com/11071675 ] 


LANGUAGE

Definitions (Generally Section 2.0) - Add the following definition to the municipal Flood Damage Prevention Law:

“Critical facilities” means:

(1) Structures or facilities that produce, use, or store highly volatile, flammable, explosive, toxic and/or water-reactive materials;

(2) Hospitals, nursing homes, and housing likely to contain occupants who may not be sufficiently mobile to avoid death or injury during a flood;

(3) Police stations, fire stations, vehicle and equipment storage facilities, and emergency operations centers that are needed for flood response activities before, during, and after a flood; and

(4) Public and private utility facilities that are vital to maintaining or restoring normal services to flooded areas before, during, and after a flood.

Add a new construction standard that applies to critical facilities (Generally Section 5).

Section 5.6 Critical Facilities. In order to prevent potential flood damage to certain facilities that would result in serious danger to life and health, or widespread social or economic dislocation, no new critical facility shall be located within any Area of Special Flood Hazard, or within any 500-year flood zone shown as a B zone or a shaded X zone on the Community’s Flood Insurance Rate Maps. 



[bookmark: _Toc10729797][bookmark: Areas_Behind_Levees]4.3.7	Areas Behind Levees or Below High Hazard Dams

Municipalities may wish to apply flood elevation requirements to areas protected by a dam or levee as if the dam or levee was not there.[endnoteRef:25] These areas that meet the requirements contained in 44 CFR 65.10, and have at least three feet of freeboard above the 100-year flood from levees and are accredited by FEMA, are usually not mapped as flood prone on Flood Insurance Rate Maps (FIRMs). However, such dams or levees can fail or overtop.  [25:  Levees are regulated by 44 CFR 65.10 – Mapping of areas protected by levee systems. Retrieved 11/16/18 from https://www.law.cornell.edu/cfr/text/44/65.10
] 
Sheet 4 of the Emergency Action Plan for the Gilboa Dam
Source: Montgomery County, NY Emergency Management Office

While the probability of levee or dam failure is low in most areas, the consequences of such failure are large.

A municipality that wishes to apply flood protection development standards to areas below dams or behind levees must first prepare a map of the affected area.  Inundation maps related to dam failure may already exist. For example, high and medium hazard dams require emergency action plans that may have maps or descriptions of inundation areas. 

As FEMA’s Risk MAP flood mapping program moves forward, it may become easier for a municipality to develop a map using digital FIRMs from FEMA.

USAGE

Adopt a map of the areas protected by a dam or levee (e.g., inundation map). 

Amend the municipal Flood Damage Prevention Law to change the definition of “area of special flood hazard” to include areas identified by the municipality on a map of levee protected areas and/or dam failure inundation zones. 

Amend the section of the municipal Flood Damage Prevention Law that adopts the FIRM and flood insurance study for the municipality (generally Section 3.2) to include the appropriate maps. (Not illustrated.)

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

Town of New Scotland (NY) Local Law 1-2015, A Local Law for Flood Damage Prevention[endnoteRef:26] [26:  Town of New Scotland (NY) Local Law 1-2015, A Local Law for Flood Damage Prevention. Retrieved 6/1/18 from http://www.townofnewscotland.com/DocumentCenter/View/519/Flood-Damage-Prevention-2015-LL01 ] 


LANGUAGE
[bookmark: Filling_Swales_Valleys]
Definitions (Generally Section 2.0) - Add the following definition to the municipal Flood Damage Prevention Law:

“Area of special flood hazard” is the land in the floodplain within a community subject to a one percent or greater chance of flooding in any given year. This area may be designated as Zone A, AE, AH, AO, A1-A30, A99, V, VO, VE, or V1-V30. It is also commonly referred to as the base floodplain or l00-year floodplain. For purposes of this Local Law, the term “special flood hazard area (SFHA)” is synonymous in meaning with the phrase “area of special flood hazard,” and includes the area identified on the Emergency Action Plan [insert map number(s)], which refers to the [insert name of dam, levee or dike], respectively. 
[bookmark: _Toc10729798]4.3.8	Dry Land Access
The Association of State Floodplain Managers (ASFPM) published A Guide for Higher Standards in Floodplain Management[endnoteRef:27] in 2013 to provide options for municipalities to enhance existing floodplain regulations with options that will further reduce risk and protect floodplain functions. ASFPM suggests model language related to access (ingress and egress) to decrease the likelihood that residents will be stranded in their elevated homes, which would reduce the need for water rescues that place emergency responders at risk. One example of a municipal code that regulates contiguous dryland access is from the City of New London and Outagamie and Waupaca Counties (WI). [endnoteRef:28] [27:  A Guide for Higher Standards in Floodplain Management. (2011). ASFPM Floodplain Regulations Committee. Retrieved 6/1/18 from http://www.floods.org/ace-files/documentlibrary/committees/Higher_Stds_Ref_Guide_07-12-11.pdf]  [28:  City of New London, Outagamie and Waupaca Counties (WI), Municipal Code, Chapter 16: Floodplain Zoning Code, Section 16-10.0 Definitions. Retrieved 6/1/18 from http://www.newlondonwi.org/Clerks/Municipal_Code/CHAPTER_16.pdf ] 

The FEMA publication, Managing Floodplain Development Through the NFIP, states, “Fire prevention, evacuation and rescue operations are common emergency response activities associated with flooding. The effectiveness and success of these efforts greatly depend on readily available access. However, streets and roads are usually the first things to be inundated in the event of a flood. To ensure access, some communities have enacted ordinance provisions requiring that all roads and other access facilities be elevated to or above the BFE. Some require elevation to within one foot of the BFE so at least fire and rescue equipment can travel on them during a flood.”[endnoteRef:29]  [29:  Unit 6: Additional Regulatory Measures. In Managing Floodplain Development Through the NFIP. (1998). Retrieved 6/1/18 from http://www.fema.gov/media-library-data/20130726-1535-20490-3720/unit6.pdf] 

A municipality may require development within the area typically covered by floodwaters during the 100-year flood (special flood hazard area or floodplain) to be elevated to or above the base flood elevation and have dry land access to the principal structure. Wisconsin has adopted dry land access provisions by state statute for residential and commercial development with limited exemptions. 
The Community Rating System has credited dry land access provisions under Activity 430, Section 431.i in the CRS Coordinator’s Manual and the CRS Application. [endnoteRef:30] [30:  Ibid. ] 

USAGE

Amend the municipal Flood Damage Prevention Law to add a definition of “dry land access” and add a new construction standard relating to subdivision and development proposals. A construction standard may also be added relating to nonresidential structures.

The changes to a typical Flood Damage Prevention Law are generally shown below in bill drafting format, with underlined text as additions, and text that is struck through as deletions. 

ADAPTED FROM THE FOLLOWING SOURCE

A Guide for Higher Standards in Floodplain Management. (2013). ASFPM Floodplain Regulations Committee. [endnoteRef:31] [31:  A Guide for Higher Standards in Floodplain Management. (2013). ASFPM Floodplain Regulations Committee. Retrieved 6/13/18 from https://www.floods.org/ace-files/documentlibrary/committees/3-13_Higher_Standards_in_Floodplain_Management2.pdf ] 


Waukesha (WI) Municipal Code, Chapter 22 Zoning, Section 22.70 Floodplain Zoning[endnoteRef:32] [32:  Waukesha (WI) Municipal Code, Chapter 22 Zoning, Section 22.70 Floodplain Zoning. Retrieved 6/12/18 from http://waukesha-wi.gov/DocumentCenter/View/664/2270-Floodplain-Zoning-PDF ] 


LANGUAGE

Definitions (Generally Section 2.0) - Add the following definition to the municipal Flood Damage Prevention Law:

“Dry Land Access” means a vehicular access route above the base flood elevation [or, design flood elevation] that connects land located in the floodplain to land outside the floodplain, such as a road with its surface above base flood elevation [or, design flood elevation] and wide enough for wheeled rescue and relief vehicles. [Note: definition based on Waukesha law.]

Add a new construction standard relating to subdivision and development proposals (Generally Section 5.1-1)

(8) Contiguous dry land access shall be provided from a proposed principal structure on residential and commercial property to land outside the Special Flood Hazard Area (SFHA).

OR

(8) New development proposals will be designed, to the maximum extent practicable, so residential building sites, walkways, driveways, and roadways are located on land with a natural grade with elevation not less than the base flood elevation [or, design flood elevation] and with dry land access. [Note: this is the ASFPM approach.]

Add a new construction standard relating to nonresidential structures (Generally Section 5.4)

(6) New development proposals will be designed, to the maximum extent practicable, so non-residential building sites, walkways, driveways, and roadways are located on land with a natural grade with elevation not less than the base flood elevation [or, design flood elevation] and with dry land access. [Note: this is the ASFPM approach.]



[bookmark: _Toc10729799]4.4	State Model Flood Damage Prevention Laws

The NYS Department of Environmental Conservation (NYSDEC) has three model local laws for flood damage prevention that communities can adopt to join the National Flood Insurance Program (NFIP): one for communities without mapped flood hazard areas, one for communities with standard mapped flood hazards, and another for communities with coastal flood hazard areas. 

A flood damage prevention local law should be submitted by the municipality to NYSDEC and the Federal Emergency Management Agency (FEMA) before it is enacted. This local law indicates that if a municipality has mapped flood hazard areas and if development is to occur in those flood hazard areas then the development is required to be built to certain standards, identified in the NFIP's regulations and the Uniform Code. If development is being considered for a Special Flood Hazard Area, then the local floodplain administrator, an office designated in the local law, reviews the development to ensure that construction standards have been met before issuing a floodplain development permit. Non-structural development within a Special Flood Hazard Area is also subject to a local floodplain development permit.

There are several different models. For example:

· Model Local Law A is for communities that do not have a flood map. It is designed to comply with the floodplain management requirements of the National Flood Insurance Program contained in 44 CFR 60.3(a).  

· Model Local Law D is for communities that have flood maps but no coastal wave runup zones. It is designed to comply with the floodplain management requirements of the National Flood Insurance Program contained in 44 CFR 60.3(a) through (d). The DEC has included optional administrative provisions in the model local law that are strongly recommended for proper administration.  

· Model Local Law E is for communities with coastal wave runup zones. It is designed to comply with the floodplain management requirements of the National Flood Insurance Program contained in 44 CFR 60.3(a) through (e). The DEC has included optional administrative provisions in the model local law that are strongly recommended for proper administration.  

Any changes made to a model should be reviewed by the municipal attorney, NYSDEC, and FEMA before they are enacted.  NYSDEC and FEMA must be provided a list of any changes to this model at the time of filing.  Contact the NYSDEC Bureau of Flood Protection and Dam Safety for a copy of a model law or for more information.[endnoteRef:33] [33:  The NYS Department of Environmental Conservation Division of Water, Bureau of Flood Protection and Dam Safety is located at 625 Broadway, 4th Floor, Albany, NY 12233-3504. Contact them by email at floodplain.floodplain@dec.ny.gov or by telephone at 518-402-8185.] 



[bookmark: _Toc10729800]Endnotes
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